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INTRODUCTION

In the history of the contemporary Ukraine, the year 2014 will undoubtedly be remembered
as the year of the huge national uplift and, at the same time, of unprecedented challenges
to human rights and fundamental freedoms. Rights and freedoms of millions of Ukrainians
guaranteed by both basic international instruments and the Constitution of Ukraine were
violated. Unprecedented in the history of independent Ukraine human rights violations
committed during the Revolution of Dignity were analysed in the Special Report of the
Ukrainian Parliament Commissioner for Human Rights ‘Violations of Human Rights and
Freedoms in Ukraine: the Events of November 2013 - February 2014’ which was presented to
the Parliament in March 2014. This report was actually the first official document submitted
to the Office of the Prosecutor of the International Criminal Court approached by Ukraine
to bring proceedings to investigate the crimes against humanity committed during the
Revolution of Dignity. Thereafter, all the materials gathered by the Commissioner for Human
Rights in cooperation with non-governmental human rights organisations over that period
were used in preparing an official petition to the International Criminal Court..

Unfortunately, tragic events on the Maidan Nezalezhnosti (Independence Square) were
only the beginning of other serious tests that Ukraine has been going through. In February,
Russia launched occupation of Crimea and im March it started taking actions to destabilise
the situation in the Southern and Eastern regions which led to the loss of control by Ukraine
over a part of its territory in Donbas. The events in Crimea have had tragic consequences for
an entire ethnic group — the Crimean Tatars who for the second time in their history have
been facing deportation from their Motherland, albeit in a veiled form. The Ukrainians in
Crimea got the status of a national minority and are subjected to harassment because of
their nationality. By reason of pressure and safety risks in March 2014 the Regionsl office of
the Ukrainian Parliament Commissioner for Human Rights in the Autonomous Republic of
Crimea (located in Simferopol) had to be closed, which made it almost impossible for the
Ombudsman to supervise the observance of human rights and freedoms on the territory of
the of the occupied Crimea.

At the same time, close cooperation with civil society organisations enables the
Commissioner to receive regularly information on violations of human rights and
fundamental freedoms in Crimea. Disappearances of people and kidnapping, beatings and
torture, hidden deportation, deprivation of the rights to education and property, as well
as considerable restrictions on freedom of assembly are now the Crimean realities. Due to
Ukraine’s actual loss of control over certain areas in Donetsk and Lugansk regions the most
vulnerable population groups have been unprotected. Besides, since 2014 Ukraine has
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been facing a new challenge - an extremely large number of internally displaced persons
who had to leave their homes to escape the horrors of war. As the armed conflict in the
Donbas developed, the unsatisfactory situation with logistical support for and protection
of the rights of servicemen led to tragic consequences. But national unity, an upsurge in
volunteering and the selfless heroism of Ukrainian military men managed to overcome the
consequences of the years-long neglect of the needs of the servicemen who now had to
defend the country.

In view of an unprecedented scale of human rights violations in the Donbas, it was decided
to prepare a Special Report by the Ukrainian Parliament Commissioner for Human Rights
on the situation in Donetsk and Lugansk regions, which will be presented later this year.
Violations of human rights and freedoms in Crimea and Eastern Ukraine will be recorded in
tens and hundreds of volumes of cases that will, without doubt, be examined by international
judicial bodies.

It should be noted that Ukraine’s other regions that were not part of the anti-terrorist
operation area also saw numerous violations of human rights and freedoms. In view of a loss
of over 20% of the state’s economic potential, the issue of safeguarding the socioeconomic
rights of people whose income fell sharply as the national currency devalued is of critical
importance.

Amidst a huge number of new challenges for our state, this year was remarkable in terms
of international cooperation. The Ombudsman is involved in performing a number of the
state’s international obligations. In particular, the EU-Ukraine Agreement on Association
defines a set of tasks in the area of the protection of human rights and freedoms which are
the responsibility of the Commissioner for Human Rights.

One should also note the solidarity shown by NHRIs from all over Europe that twice (in March
2014 and March 2015) issued official statements in support of Ukraine's state sovereignty
and territorial integrity. At the end of 2014, based on the findings from examination of two
years of activity of the Commissioner for Human Rights, the International Coordinating
Committee of National Institutions ror the Promotion and Protection of Human Rights
(ICC) granted the institution of the Ukrainian Parliament Commissioner for Human Rights
the highest accreditation level, status A, which indicates full compliance with the Paris
Principles approved by the UN General Assembly in 1993.Thus, the ICC gave the institution
of the ombudsman of Ukraine the credit of trust until 2019.

Given the urgent need for reform in a significant number of legal relations areas, the process
of preparing the National Human Rights Strategy was launched. It should be emphasised
that the human rights activists community pins great hope on implementation of such a
comprehensive document.

The Ukrainian Parliament Commissioner for Human Rights
Valeriya Lutkovska,
March 2015
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VIOLATIONS OF HUMAN RIGHTS AND FREEDOMS

DURING THE REVOLUTION OF DIGNITY
(November 2013 - February 2014)

1.1. Violations of human rights and free-
doms detected by employees of the Sec-
retariat of the Commissioner for Human
Rights during the Revolution of Dignity

Due to the dramatic events that began
in our country in late 2013 and escalated
last year, the Department for Implemen-
tation of the National Preventive Mecha-
nism (hereinafter - the NPM Department)
together with the Special Investigations
Division of the Secretariat of the Commis-
sioner performed fast response functions,
immediately checking information on hu-
man rights violations at given institutions,
responding to complaints about torture
and maltreatment of Revolution of Dignity
activists etc. Employees of the Commis-
sioner’s Secretariat in that period visited
bodies and subdivisions subordinate to the
Main Department of the Ministry of Inter-
nal Affairs of Ukraine in Kyiv, the Kyiv pre-
trial detention facility, healthcare facilities
to which injured activists were taken and
other facilities.

Detained persons held at those facilities
were talked to, detected violations against
them were recorded, actions were taken to
ensure that their right to legal assistance
and medical care was respected and so on.

In the course of these actions, apart from
violations of the right to life, numerous in-
fringements of human rights and freedoms
were found which, according to the Euro-
pean Court of Human Rights (ECHR) case-

law, can be regarded as none other than
torture or inhumane or degrading treat-
ment.

1.1.1. Violation of the right to life

According to the official statistics of the
Ministry of Health of Ukraine, in the period
from 1 January to 22 February 2014, as a re-
sult of the events at Maidan Nezalezhnosti
in Kyiv, 105 persons died (94 of them in
clashes on Instytutska Street). Most of the
lethal cases were due to gunshot wounds.

In order to prevent falsification of the cause
of their deaths by law enforcement offic-
ers, the Commissioner for Human Rights
instructed two employees of the NPM De-
partment - specialists in forensic medicine
- that they should be present at post-mor-
tem examinations of the bodies of the dead
and record what the forensic experts were
doing.

In respect of facts of violation of the right
to life, proper acts of the Commissioner’s
response were filed with the Prosecutor
General's Office of Ukraine and the Ministry
of Internal Affairs of Ukraine.

1.1.2. Torture and ill-treatment

During the said events, employees of
the Commissioner’s Secretariat recorded
numerous facts of infliction of bodily
injuries on activists by law enforcement
officers.
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In order to record facts of infliction of bod-
ily injury as a result of torture and maltreat-
ment, the Commissioner’s Secretariat es-
tablished regular exchange of information
with the Department of Health of Kyiv City
State Administration, in particular, about
persons who had sought medical care at
Kyiv healthcare facilities.

Overall, 2,394 calls for ambulance teams
were recorded during the mass protests in
Kyiv. 1,890 persons were taken to Kyiv’s in-
patient healthcare facilities.

Analysis of data from healthcare facilities
shows that activists sought medical care
or were taken to hospitals mostly because
of bodily injuries caused by blunt objects
(head injuries of various severity, bone frac-
tures, injuries to internal organs), gunshot
and blast wounds (caused by explosions of
special-purpose grenades - flashbang and
tear ones), chemical and thermal burns etc.

Apart from infliction of bodily injuries,
multiple facts were recorded of prolonged
holding (sometimes for over 10 hours) of
detained persons, including those with
bodily injuries, in special-purpose vehicles
in sub-zero temperatures, without appro-
priate outer clothing, without access to
drinking water and the possibility of reliev-
ing themselves.

1.1.3. Violations of the right to medical care

During the Revolution of Dignity, employ-
ees of the Commissioner’s Secretariat de-
tected numerous violations of the right to
medical care. They consisted of non-provi-
sion of medical care for persons who need-
ed it and in late notification by medical fa-
cilities of detainees who had been inflicted
with bodily injuries, including extremity
fractures, head injuries etc. In numerous

cases such care was only provided upon in-
tervention by employees of the Secretariat.

In respect of facts of infringement of the
right to medical care detected by employ-
ees of the Commissioner’s Secretariat,
proper acts of the Commissioner’s response
were filed with the Prosecutor General’s Of-
fice of Ukraine and the Ministry of Internal
Affairs of Ukraine.

1.1.4. Violation of the right to defence

Employees of the Commissioner’s Secre-
tariat in carrying out measures during the
said events found numerous violations of
the right of detained activists to defence.
Instead of giving immediate notification
of detention of a person to a body (institu-
tion) authorised to provide free legal as-
sistance as stipulated by law, such notifica-
tions were given late, often more than 10
hours after detention.

There were also facts of mass concealment
of persons’ detentions and a failure to give
notification of a person’s detention to the
free legal assistance centre.

1.2. The Commissioner’s activity to safe-
guard the rights and freedoms of chil-
dren during the mass events of Novem-
ber 2013 - May 2014

Children also took part in the conflict in
Kyiv and other cities, and they too were
detained by law enforcement officers and
were inflicted with bodily injuries. Accord-
ing to the Ministry of Internal Affairs of
Ukraine, in the period from 30 November
2013 to 5 February 2014 law enforcement
officers in Ukraine’s regions detained more
than 60 children aged 12 to 17 because of
their possible involvement in the mass pro-
tests.
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Employees of the Commissioner’s Secre-
tariat closely monitored the situation with
observance of the rights of children dur-
ing the mass protests both in Kyiv and in
Ukraine’s other regions.

In the course of the monitoring, appropri-
ate complaints and requests were sent by
the Commissioner to the heads of the chil-
dren affairs services, health departments
of state administrations and the Criminal
Police Department on Children’s Affairs of
the Ministry of Internal Affairs of Ukraine
demanding that they immediately pro-
vide information on detentions of under-
age persons and on the possible infliction
of bodily injuries to them. Attention of
the said officials was drawn to the need to
abide by the law in case of detention of an
underage person, in particular, to timely
notify a guardianship and caregiving au-
thority, the parents and the free legal as-
sistance centre, and to observe the other
fundamental rights of the child.

The Commissioner for Human Rights re-
peatedly drew the attention of all the par-
ties to the conflict to the need to strictly
adhere to the provisions of the Optional
Protocol to the Convention on the Rights of
the Child about participation of children in
armed conflicts.

At the same time, the Commissioner for
Human Rights published an open letter
to children’s parents and the organisers
of mass events asking them to take eve-
ry possible measure to prevent children
from taking part in the protests and em-
phasising the need to abide by the basic
principles declared in the UN Convention
of the Rights of the Child, since a child,
due to his/her physical and mental im-
maturity, requires special protection and
care.

In the course of the monitoring, checks
were made by attending, asking questions,
examining appropriate documents etc. of
the lawfulness of detention of children and
the facts of infliction of bodily injuries on
them by law enforcement officers.

Numerous violations of children’s rights
were detected. These included unlaw-
ful detentions, beatings, non-provision of
medical care, prolonged holding in special-
purpose vehicles in sub-zero temperatures
without appropriate outer clothing, late
notification of free legal assistance centres
and parents of detention, unjustified bring-
ing to criminal responsibility and others.

In order for the detected violations to be
remedied and the reasons and conditions
that led to the violations of children’s rights
to be eliminated, the Commissioner for Hu-
man Rights filed relevant acts of response
with the Prosecutor General’s Office of
Ukraine and with prosecutor’s offices of the
relevant regions. A record of responses to
the Commissioner’s acts was then carefully
kept.

Also, a submission with the findings of the
monitoring by the Commissioner for Hu-
man Rights was lodged with the Cabinet of
Ministers of Ukraine.

1.3. Responses by prosecution bodies
and Ministry of Internal Affairs bodies
to acts by the Commissioner for Human
Rights

In the period of the mass protests, employ-
ees of the Commissioner’s Secretariat made
monitoring visits to bodies and subdivi-
sions subordinate to the Main Department
of the Ministry of Internal Affairs of Ukraine
in Kyiv. Letters with information on viola-
tions found during the visits and demands
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that effective and unbiased investigation
be held of each fact of violation were sent
to the Prosecutor’s Office of Kyiv and the
Prosecutor General’s Office of Ukraine. In
order to prevent violations of human rights,
acts of the Commissioner’s response were
also filed with the Ministry of Internal Af-
fairs of Ukraine.

In particular, such acts were sent to the
Prosecutor General of Ukraine on 2 Decem-
ber 2013, 30 January 2014 and 27 Decem-
ber 2014.

Acts of the Commissioner’s response were
sent to the Minister of Internal Affairs of
Ukraine on 29 January 2014, 6 February
2014 and 27 December 2014.

On 25 December 2014, in response to a
submission by the Commissioner for Hu-
man Rights the Prosecutor General’s Office
of Ukraine informed the Commissioner that
criminal proceedings had been instituted
in respect of abuse of authority or powers
-a criminal offence which is the subject of
Part 2 Article 365 of the Criminal Code of
Ukraine.

The events in Cherkasy (January 2014)

The most dramatic events related to the
protests in the city of Cherkasy took place
in the period from 23 to 27 January 2014
and on 20 February 2014. A special inves-
tigation of these events was conducted
by the Commissioner in which repre-
sentatives of the local community were
involved.

The investigation proved systemic viola-
tions of human rights and freedoms which,
according to ECHR practice, can be regard-
ed as none other than torture or inhumane
or degrading treatment. These include:

+  excessive use of force by police offic-
ers during detention or use of force
against detained persons who did not
put up resistance to law enforcement
officers, and infliction on detainees of
bodily injuries of various severity;

. placement into patrol cars of a much
bigger number of detained persons
than a car was designed to carry (for
example, 5-6 persons were carried in a
car with 2 seats for detainees). In addi-
tion, detainees were also put into pas-
senger buses where, on the demand
of police officers, they had to lie on
the floor for a long time, with sub-zero
temperatures outside;

- late provision of medical care for de-
tained and conveyed persons who had
bodily injuries, including head injuries,
extremity fractures etc.

Multiple facts were found and recorded of
concealment by high-ranking law enforce-
ment officers of information on the inflic-
tion of bodily injuries on people by police
officers. This concealment took place in the
absence of proper prosecutor supervision
over compliance with the law by police au-
thorities which is to be exercised by pros-
ecution bodies.

The investigation, apart from maltreat-
ment, revealed a number of other viola-
tions which during the said events were
numerous. These include:

« unlawful detentions and conveyance
of detained persons to police authori-
ties without legal reasons;

« infringement of the right to legal assis-
tance, in particular, non-notification or
late notification of free legal assistance
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centres of persons’ detention, obstruc-
tion of lawyers'access to detainees etc.;

«  non-notification or late notification of
close relatives of detained persons, in-
cluding underage detainees;

. forging of official documents in order
to conceal facts of holding detained
persons for periods exceeding the
terms established by law;

« non-performance by judges of their
obligations to protect human rights as
stipulated by the Criminal Procedure
Code of Ukraine;

- infringement of the right to property
of detained persons and other partici-
pants in the said events, in particular,
deliberate damage to and destruction
of photo, audio, video and computer
equipment, cars etc.

The investigation also revealed ineffective
investigation of human rights violations by
prosecution bodies of Cherkasy Region. In
particular, employees of the Special Inves-
tigations Division of the Commissioner’s
Secretariat who, on 11-15 March 2015, in-
terviewed many persons affected and did
not find any person who had been ques-
tioned by prosecutor’s office officials under
criminal proceedings. Prosecutor’s office
officials did not request information from
healthcare facilities on persons who had
suffered bodily injuries during the events
of 23-27 February 2014. Information was
not requested on persons detained in that
period and conveyed to district police de-
partments, on those placed into temporary
holding facilities. Other measures stipu-
lated by the criminal procedure law were
not implemented. When complaints were
filed by certain persons about an offence

being committed by law enforcement offic-
ers, the information was not entered in the
Unified Register for Pre-Trial Investigations,
checks were carried out in accordance with
the Law of Ukraine ‘On Citizens' Petitions.

Furthermore, employees of the Commis-
sioner’s Secretariat found facts that the
Prosecutor’s Office of Cherkasy Region had
provided untrue information to the Pros-
ecutor General’s Office of Ukraine on the
status of investigation of the said events.
In particular, in notification to the Pros-
ecutor General’s Office of Ukraine on the
status of pre-trial investigation of criminal
proceedings No. 42014250000000039 of
24 February 2014, the Prosecutor’s Office
of Cherkasy Region gave a list of persons
who were found to have been wronged.
However interviews of these persons by
employees of the Commissioner’s Secre-
tariat revealed that none of them had been
a subject of procedural or investigative ac-
tions.

The findings of the actions carried out as
part of the investigation as of 15 March
2014 were presented by the Commissioner
at a special press conference.

The situation with responses by prosecution
bodies to acts submitted by the Commission-
er for Human Rights

On 16 April 2014, the submission of the Om-
budsman of Ukraine ‘On the effectiveness
of investigation of the facts of torture and
maltreatment taking into account the case-
Law of the European Court of Human Rights’
was lodged with the Prosecutor General of
Ukraine in order for appropriate measures
to be taken to bring the procedure for inves-
tigating facts of torture and maltreatment
into compliance with the requirements of
national law and ECHR case-law.
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Upon examination of the submission, the
Commissioner was informed that the In-
vestigation Department of the Prosecutor’s
Office of Cherkasy Region was conducting
an investigation of criminal proceedings
in respect of all the facts mentioned in the
submission. A number of officials of police
authorities and prosecution bodies had
been brought to criminal responsibility. In
respect of a number of officials suspected
of committing criminal offences against
participants in the mass protests, bills of
indictment had been issued and sent to a
court of law.

In early February 2015, a working meeting
was held whose participants included the
Head of the Special Proceedings Depart-
ment of the Main Investigation Depart-
ment of the Prosecutor General’s Office of
Ukraine, investigators and employees of
the Special Investigations Division of the
Secretariat of the Commissioner for Human
Rights, where cooperation mechanisms
were determined and generalised informa-
tion was provided on the status of pre-trial
investigation under the criminal proceed-
ings regarding the mass protests in the
period from November 2013 to February
2014.

Currently, pre-trial investigations in respect
of the said facts are being conducted by in-
vestigators of the Prosecutor General’s Of-
fice of Ukraine.

The situation with responses by the Ministry
of Internal Affairs of Ukraine to acts of sub-
mission by the Commissioner for Human
Rights

On 28 February 2015 the Ministry of Inter-
nal Affairs of Ukraine informed the Com-
missioner that based on the results of pro-
cessing of the information on violations of

human rights and freedoms that occurred
during the events in the period from No-
vember 2013 to February 2014 in Kyiv and
Cherkasy, and examination of the acts of
the Commissioner’s response regarding
these events, a number of measures had
been taken.

In particular, internal investigations were
carried out concerning the lawfulness of
actions by police officers who had been
suspended from performing job duties for
the time of the investigations. The conclu-
sions of the internal investigations were
sent to the Prosecutor General’s Office of
Ukraine so that they could be taken into ac-
count during the pre-trial investigation.

In the course of the pre-trial investigation,
prosecution bodies, based on the conclu-
sions of internal investigations, informed
19 officers of the Main Department of the
Ministry of Internal Affairs in Kyiv of sus-
picion of committing a criminal offence
provided for by Part 1 Article 364 of the
Criminal Code of Ukraine. These officers in-
cluded 7 officers of the former ‘Berkut’ spe-
cial-purpose police regiment, and 12 State
Traffic Police officers. The suspicion centred
on the deliberate entering of untrue data
in administrative offence protocols drawn
up as regards persons violating the Traffic
Rules.

Based on the findings of the internal in-
vestigations, 42 officers, including 37 State
Traffic Police officers were dismissed by Or-
der of the Main Department of the Minis-
try of Internal Affairs in Kyiv of 30 January
2015.
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HUMAN RIGHTS IN UKRAINE'S TEMPORARILY

OCCUPIED TERRITORY - THE AUTONOMOUS
REPUBLIC OF CRIMEA (ARC)

Since the beginning of the Russian occu-
pation of Crimea, the situation with obser-
vance of virtually all human rights — from
the right to life and personal integrity to
the right to own and use private property —
has deteriorated catastrophically.

The situation in Crimea developed rapidly.
In February and March, the Commissioner
for Human Rights made a number of public
statements and open addresses about the
state’s obligation to ensure that Ukrain-
ian citizens enjoy the right to safe life and
health, that allegations about violation of
the rights of Russian-speaking Ukrainian
citizens in Crimea are groundless and that
under the pretext of protection of human
rights, military intervention into Ukraine’s
territory was taking place. As early as 2
March 2014, the Commissioner for Human
Rights made an official trip to the Autono-
mous Republic of Crimea, where she met,
in particular, with representatives of human
rights organisations to discuss the situation
with the rights of people living in the ARC.

After the Supreme Council (Parliament) of
the ARC took the decision to hold an all-
Crimean referendum, the Commissioner
openly addressed the ARC Parliament de-
manding that it stops supporting the es-
tablishment in Crimea of military dictator-
ship by another state’s armed forces and
that international missions be allowed into
the territory of the Autonomous Repub-
lic of Crimea, as well as filed a submission
with the Constitutional Court of Ukraine

about non-compliance of the decree of the
Supreme Council of the Autonomous Re-
public of Crimea ‘On Holding an All-Crime-
an Referendum’ with the Constitution of
Ukraine. This position of the Commissioner
was upheld by Decision of the Constitu-
tional Court of Ukraine No. 2-rp/2014 of 14
March 2014 that declared the above decree
unconstitutional.

Furthermore, with the assistance of the
Commissioner for Human Rights and the
civil society, a monitoring began into ob-
servance of the constitutional rights and
freedoms in the Autonomous Republic of
Crimea, which helped to assess the real
situation with observance of human rights
on the territory of Crimea and Sevastopol
and supplemented information that was
regularly provided by the regional office of
the Ukrainian Parliament Commissioner for
Human Rights which functioned in the Au-
tonomous Republic of Crimea at that time,
but since 7 April 2014 this regional office
of the Ukrainian Parliament Commissioner
for Human Rights effectively has not oper-
ated because its employees were put under
pressure by both representatives of the self-
proclaimed Crimean authorities and pro-
Russian activists. They were regularly under
surveillance and received threats that they
could be arrested as Ukrainian spies.

But this did not mean that the Commis-
sioner for Human Rights did not receive
information on the situation in Crimea.
Such information was regularly provided
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by representatives of human rights and
other non-governmental organisations, in
particular, by the Crimean Field Mission on
Human Rights which currently is the only
organisation that can carry out its activities
on the temporarily occupied territory.

Analysis of the findings of the close moni-
toring of observance of human rights on
the temporarily occupied territory of the
Crimea and Sevastopol makes it possible to
identify a number of problems.

From March to October 2014 there were
multiple cases of kidnapping and murder
of both Crimean Tatars and Ukrainians who
actively spoke out against the Russian oc-
cupation. Monitoring by the Commissioner
and the Crimean Field Mission revealed
several dozens of such cases (about 40).
Furthermore, since March to June 2014
some Crimean Tatar and Ukrainian activists
were tortured and expelled from Crimea.

Continuing to put pressure on Crimean
Tatar population, representatives of the
occupation administration barred from en-
tering the territory of Crimea the leader of
the Crimean Tatar people Mustafa Dzhemi-
lyev and later the Head of the Mejlis of the
Crimean Tatar people Refat Chubarov, as
well as other representatives of the Crime-
an Tatar people.

In addition, Crimea’s occupation govern-
ment introduced the practice of imposing
prohibitions on peaceful assemblies and
meetings on grounds which are incompat-
ible with either the provisions of the Con-
stitution of Ukraine or the Convention on
the Protection of Human Rights and Funda-
mental Freedoms. Analysing this practice,
it should be emphasised that most of them
affected assemblies organised by Crimean
Tatars and ethnic Ukrainians on the occa-

sions of national holidays and commemo-
rative dates.

Moreover, acting to openly prevent the le-
gal activities by the Mejlis of the Crimean
Tatar people, the self-proclaimed Crimean
authorities seized the building in Simfer-
opol that housed the Mejlis, the ‘Crimea’
Charitable Fund and the editorial office
of ‘Avdet’ newspaper and, on far-fetched
grounds, conducted a number of searches
in the building of the Mejlis of the Crime-
an Tatar people, the house of the Head of
Bilogirsk Regional Mejlis Mustafa Asabi, the
apartment of the Mejlis member Eskender
Bariyev and four houses of Crimean Tatars
in the village of Kolchugino of Simferopol
District. During the searches, personal be-
longings were taken, FSS officials were
rude and offhand, did not allow lawyers
in, and the documents that authorised the
searches were not drawn up in the proper
way.

The situation in the area of protection of the
right to freedom of conscience and religion
was especially critical. Representatives of
most religious confessions of Crimea (apart
from the Orthodox Church of the Moscow
Patriarchate) are under various forms of
pressure — intimidation, defamation, depri-
vation, damage to and destruction of prop-
erty, creation of alternative religious organ-
isations that contribute to splitting of the
population in terms of religion. Religious
persecution became systemic in nature.
For example, on the pretext of searching
for ‘prohibited Islamic literature, searches
were conducted in the medrese building
in the village of Kolchugino of Simferopol
District of the Autonomous Republic of
Crimea, in Borchokrak Jamisi mosque in
Simferopol and in Derekoi mosque in Yalta;
Kyiv Patriarchate churches were closed in
Sevastopol, Krasnoperekopsk, Kerch and
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the village of Perevalne, and many priests
of the Ukrainian Orthodox Church of Kyiv
Patriarchate had to leave the peninsula to-
gether with their families.

Legal conditions were created for depriv-
ing religious organisations not loyal to the
new Crimean authorities of their property.
Those threatened with deprivation, first of
all, include the Ukrainian Orthodox Church
(Kyiv Patriarchate) and the Spiritual Direc-
torate of the Crimean Muslims whose prop-
erty is expected to be transferred to the
Russian Orthodox Church and the Tavrian
Mutfiyat. Religious activity is further com-
plicated by the requirement that religious
organisations be re-registered ‘in accord-
ance with Russian law'

Facing the threat of church closure are all
the religious communities whose priests
do not hold Russian citizenship, which
was effectively imposed on the Crimeans,
which is a direct violation of Article 15 of
the Universal Declaration of Human Rights.

In accordance with the relevant legisla-
tion of the Russian Federation, all Ukrain-
ian citizens and stateless persons who
permanently resided on the territory of the
Republic of Crimea or on the territory of
Sevastopol were recognised as citizens of
the Russian Federation, with the exception
of those persons who within one month
declared their desire to retain their and/or
their underage children’s citizenship.

Also, people had to acquire Russian citi-
zenship because to get a job, one need to
have a Russian passport. There were many
cases when during the hiring procedure
people were required to renounce Ukrain-
ian citizenship, the presence of a permit for
permanent or temporary residence being
ignored.
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Thus, a large number of Crimeans were
granted Russian citizenship without any
signs of voluntariness.

Moreover, persons who retained Ukrainian
citizenship had difficulty with obtaining a
permanent residence permit due to large
queues, quotes and the need to declare in-
come sources in the absence of a chance to
getajob.

The absence of this permit, in turn, may
entail problems related not just to getting
employment, but also to exercising a num-
ber of proprietary and social rights, in par-
ticular, the right to medical care.

Also under threat was children’s right to
citizenship which is enshrined in Part 1
of Article 8 of the UN Convention on the
Rights of the Child that obliges contracting
parties to respect a child’s right to preserve
identity, including citizenship, name and
family relations, and to avoid unlawful in-
tervention.

According to the statistics, as of 1 January
2014, 4,323 orphans and children deprived
of parental care lived in the Autonomous
Republic of Crimea (and 672 in Sevastopol).
Most of them (4,252) were brought up in
guardians’and caregivers'families, adopted
families and family-style orphanages. Part
of the children who were brought up in
such families originated from other regions
of the state and had relatives in the conti-
nental part of Ukraine.

Some of them were brought into continen-
tal Ukraine, but most of them still remain
on the occupied territory, since the Gov-
ernment did not take measures to move
these children to government-controlled
territory due to occupation of Crimea by
the Russian Federation.
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As a result, the government bodies of the
Russian Federation started to promote
adoption of Ukrainian orphans and chil-
dren deprived of parental care and taking
them to various regions of the Russian Fed-
eration without consideration of their place
of origin and family relations.

Also of note is the fact that, according to
Russian Federation law, a child receives a
passport when she/he has turned 14, so
orphans and children deprived of parental
care are virtually deprived of the right to
reject Russian Federation citizenship since
the heads of child care facilities collaborate
with the Russian authorities.

Violations of the right of Ukrainians to re-
ceive education and information in their
native language are significant as well.

In Crimea, there is a large-scale shortening
of Ukrainian-language classes and schools,
and pupils’ parents are forced to reject
Ukrainian as a language of teaching, so
there is a danger that Ukrainian-language
education institutions will eventually cease
to exist and that children living on the said
territory will have their right to study the
state language restricted.

Also, there are almost no Ukrainian-lan-
guage mass media and official versions
of regional and municipal mass media in
Ukrainian, and Crimeans are denied access
to Ukrainian-language websites.

In order to ensure observance of human
rights, a letter was sent on several occa-
sions to the Russian Federation’s Commis-
sioner for Human Rights Ella Pamfilova,
demanding that all necessary measures be
taken to eliminate the violations of Crime-
ans’ rights and stop the discrimination, but
on most occasions no answer was received.

In order to publicise the said facts of viola-
tion of human rights in the territory of oc-
cupied Crimea, in 2014 the Commissioner
made 25 business trips abroad, during
which reports and proofs of occupation of
the part of Ukrainian territory by Russia were
presented at official and additional events at
the UN, Council of Europe, European Com-
mission, OSCE and NATO. At the same time,
undisputable facts were given that allega-
tions of discrimination of Russian-speaking
people in Ukraine have not been confirmed.

In particular, the Commissioner met with the
UN High Commissioner for Human Rights
Navi Pillay and Council of Europe officials
- Council of Europe Commissioner for Hu-
man Rights Nils Muiznieks. In particular, an
agreement was reached with Nils Muiznieks
on the possibility of setting up a joint moni-
toring mission to control observance of the
rights of persons held in penitentiary facili-
ties on the territory of the Autonomous Re-
public of Crimea, but this issue has not been
settled yet due to the position of the Russian
Federation Commissioner for Human Rights.

Furthermore, information on infringements
of human rights in the Autonomous Repub-
lic of Crimea and Sevastopol was given by
the Commissioner for Human Rights to UN
Assistant to the Secretary General for Hu-
man Rights Ivan Simonovic at their meet-
ings and was reflected in his visits around
Ukraine. Issues regarding discrimination of
Crimean Tatars and Ukrainians who contin-
ued to reside in Crimea were also discussed
at the Commissioner’s regular meetings
with OSCE High Commissioner on National
Minorities Astrid Thors who also offered to
examine the possibility of setting up a joint
monitoring mission with her participation
and that of the Ukrainian Parliament Com-
missioner for Human Rights and the Russian
Federation Commissioner for Human Rights.



Anti-terrorist operation. Occupation of the east

ANTI-TERRORIST OPERATION.

It should be noted that developments in
the Donbas were accompanied by numer-
ous violations of constitutional human
rights and freedoms. After Ukraine virtu-
ally lost control of part of its territory, kill-
ing, kidnapping and torture of people who
actively supported the integrity of the state
and spoke out against separatism became
widespread.

Throughout the year, the Commissioner
for Human Rights also received numer-
ous complaints about violations of human
rights by illegal armed groups that pro-
vided allegations of torture and kidnap-
ping, including illegal taking of children
in care to education institutions and social
protection system facilities out of Ukraine,
infringements of the rights of persons at
penitentiary facilities in the occupied terri-
tory etc.

3.1. Protection of children’s rights in con-
nection with the armed conflict in East-
ern Ukraine

Throughout the year, the Ukrainian Parlia-
ment Commissioner for Human Rights kept
control of issues regarding observance of
the right to life and health of children, in
particular, orphans and children deprived
of parental care who were at state facilities
of Donetsk and Lugansk regions.

Following exacerbation of the situation
in Ukraine’s eastern regions, the Commis-
sioner for Human Rights, in order to mini-

mise its negative impact on children’s lives
and health, sent repeated requests to the
Prime Minister of Ukraine, Prosecutor Gen-
eral of Ukraine, Head of the Security Service
of Ukraine, heads of ministries, heads of
Donetsk and Lugansk region state admin-
istrations about taking children in care in-
stitutions to residential facilities out of the
dangerous anti-terrorist operation zone.

For the first time the Commissioner re-
quested the Government to take urgent
actions to save the lives and health of vul-
nerable population groups, in particular,
children, on 18 June 2014. Overall in that
period more than 20 requests were sent
to the heads of the Government and cen-
tral executive bodies that emphasised the
need to immediately take decisions in the
interests of children and organise their
evacuation to safe Ukrainian regions.

At the end of the summer of 2014, more
than 40 facilities for orphans and children
deprived of parental care functioned in the
‘hot spots. Part of the facilities still function
on the territory not controlled by Ukraine.

Throughout the year, the Commissioner for
Human Rights received multiple requests
from heads of children’s facilities and sub-
divisions of regional state administrations
asking her to prevent illegal taking of chil-
dren to the territory of the Russian Federa-
tion and to assist in taking children to safe
places on the territory of Ukraine, since in
June 2014 representatives of the so-called
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DPR and LPR began to require that local
government bodies provide them with
information on orphans and children de-
prived of parental care, their health certifi-
cates and written consent by a facility head
in order to take children into the Russian
Federation.

Throughout the year, the separatists made
a number of attempts to forcibly take chil-
dren out of Ukraine.

A shocking fact took place on 8 August
2014: 8 Ukrainian children aged 8 months
to 2 years from an orphanage who were
receiving inpatient treatment at one of
the Lugansk hospitals were virtually kid-
napped by an armed terrorist group.
These were children with disabilities who,
without being accompanied by any medi-
cal personnel or documents, were forcibly
taken through the border crossing point
of Izvaryne in Lugansk Region into the
territory of Rostov Region of the Russian
Federation.

On 13 August 2014, the children were
handed over to Ukraine’s representatives
- the Commissioner for Human Rights and
the chief physician of the orphanage.

This is just one of several cases that ended
in children being successfully moved to
safe regions of Ukraine.

The Commissioner also keeps control of the
issue of observance of the rights of orphans
and children deprived of parental care and
families with children who had to move to
safe regions of Ukraine.

According to recent information, more
than 608,000 persons, including 129,000
children, moved out of Donetsk and Lu-
gansk regions in 2014.

The Commissioner for Human Rights,
within her competence, helps solve prob-
lems encountered by internally displaced
people. In particular, such issues were
settled as accommodation of multi-child
families, transfer of students to higher
education institutions in safe regions,
provision of social payments for families
with children, renewal of lost documents
etc.

In the opinion of the Commissioner for
Human Rights, a separate legal act needs
to be adopted on the comprehensive set-
tlement of issues regarding protection of
children’s rights in connection with the oc-
cupation of the Autonomous Republic of
Crimea and the conduct of the anti-terror-
ist operation.

Under the Constitution of Ukraine, a hu-
man, his/her life and health, honour and
dignity, personal integrity and safety are
acknowledged in Ukraine as the highest
social value, and the right to life enshrined
in Article 27 of the Constitution of Ukraine
is inalienable.

Nobody can be deprived of life arbitrarily.
The state must protect human life. How-
ever residential buildings, children’s facili-
ties, places with many people and vehicles
with people trying to get into a safe area of
Ukraine are being shot at.

Unfortunately, the overall number of chil-
dren killed and injured is not known.

According to recent information provided
by Donetsk and Lugansk regional state
administrations, 60 children died in 2014
after the launch of the ATO. The first child,
an 8-year-old girl, died on 8 June 2014 in
Slovyansk. Those injured included children
as well.



In connection with the killing of civilians in
Donetsk and Lugansk regions, the Commis-
sioner for Human Rights has to state that
Ukrainian citizens currently do not feel safe
and that there is a real threat to their lives
and health.

Proposals for the Cabinet of Ministers of
Ukraine:

+  to settle the issue of re-allocation of
funds for caring for orphans and chil-
dren deprived of parental care in case
they are moved from facilities located
in Donetsk and Lugansk regions to
other regions;

« to immediately take actions to legally
settle issues regarding the exercise of
the rights of orphans and children de-
rived of parental care who were taken
out of the ATO zone and placed into
families;

+ to consider the issue of increasing
the number of employees of bodies
dealing with social protection of the
population, children’s affairs services,
social services for the family, children
and young people in the government-
controlled territory by reducing the
number of employees of such services
on the territory beyond the control of
Ukraine.

3.2. Results of monitoring of the situa-
tion with the rights of persons kept in
places of deprivation of liberty in the
ATO zone

The situation with safeguarding the rights
and freedoms of persons kept in places
of deprivation of liberty in the ATO zone
has been monitored by the Commissioner
for Human Rights both through dialogue
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with relevant government authorities and
during visits to such facilities (including
as part of implementation of the national
preventive mechanism), by conducting
phone surveys of facility heads, requesting
information from representatives of central
executive bodies, local government au-
thorities, international, volunteer and hu-
man rights organisations and by analysing
complaints and statements, and reports in
the media.

Emphasis during the monitoring, apart
from traditional analysis of the situation
with the rights and freedoms of persons in
care, was made on assessment of the risks
to the lives and health of these persons that
existed due to the antiterrorist actions on
the territory of Donetsk and Lugansk re-
gions.

Social protection and education system fa-
cilities

There are 62 stationary facilities for elderly
persons and persons with disability, part
of which are located in the military action
zone. Of 553 healthcare facilities, 39 had
ceased to operate as of the end of the last
year.

On the temporarily uncontrolled territory,
there are 21 residential facilities for elderly
persons and persons with disabilities (11 of
them in Donetsk and 10 in Lugansk) where
more than 4,500 persons live.

As of 20 February 2015, 119 disabled chil-
dren and 61 lifelong disabled persons
lived at residential facilities located in the
ATO military action zone (children’s unit
of Rovenki residential facility for people
with special needs, Krasnodon children’s
residential facility in Lugansk Region and
Shakhtarsk children’s residential facility).
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On the government-controlled territory
and in the military action zone, there are
16 residential schools in Lugansk Region
(1,854 children) and 54 residential schools
in Donetsk Region (7,659 children).

Penitentiary facilities

On the territory temporarily not controlled
by the Ukrainian government, there are 27
facilities, including 14 facilities in Donetsk
region where some 8,700 persons are held
and 13 facilities in Lugansk Region (3 of
them are completely destroyed) where
some 4,000 persons are held.

Furthermore, there are also 47 subdivisions
of the criminal enforcement inspection in
the anti-terrorist operation zone.

It should be emphasised that the situation
with the penitentiary facilities in the un-
controlled territory is critical. Government
bodies virtually ceased to finance the activ-
ity of these facilities.

The State Penitentiary Service of Ukraine
has not resolved the issue of centralised
provision of the facilities with food prod-
ucts.

Unfortunately, since the Commissioner’s
recommendations about evacuation were
not followed in time, a significant number of
the persons who were at penitentiary, edu-
cation, healthcare and social protection sys-
tem facilities still remain on the temporar-
ily occupied territory. The Ministry of Social
Policy, in particular, says that persons in care
can't be taken out because of the absence of
their consent for relocation and of the physi-
cal possibility of transporting bed patients.

The situation with safeguarding of the
rights and freedoms of persons kept in

places of the deprivation of liberty located
in the anti-terrorist operation zone remains
under the Commissioner’s control. In 2015,
further regular visits will be made to these
facilities, and a Special Report of the Com-
missioner for Human Rights ‘The situation
with safeguarding of human rights and
freedoms in places of the deprivation of
liberty in the anti-terrorist operation zone’
will be prepared based on their results.
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Rights of internally displaced persons

Last year, due to the events in Ukraine that
had a considerable impact on safeguarding
of the constitutional rights of a large part
of its population, one of the priority issues
in the activity of the Commissioner for Hu-
man Rights was parliamentary control over
observance of the rights of people who
moved from Ukraine’s temporarily occu-
pied territory and the anti-terrorist opera-
tion area, as well as of those who still live on
these territories.

Close monitoring initiated by the Commis-
sioner of safeguarding of the constitutional
rights of this category of people showed
that the scale of involuntary relocation re-
lated to the occupation of the Autonomous
Republic of Crimea and Sevastopol and the
armed conflict in the East of Ukraine had
become a huge challenge for Ukraine.

Overall, according to the Ministry of Social
Policy of Ukraine, 824,730 persons moved
from the temporarily occupied territory
and the anti-terrorist operation area to oth-
er regions in 2014, including almost 20,000
from the Autonomous Republic of Crimea
and Sevastopol.

Given the scale of the move and due to
exacerbation of the situation in the East of
Ukraine, in the period from June to August
2014 the Cabinet of Ministers of Ukraine in-
troduced the corresponding amendments
in a number of legislative and regulatory
acts in the area of social protection, labour
and education; in October and November

2014 regulatory acts were issued that re-
solved the issue of making social payments
in the conflict zone, established the pro-
cedure for keeping a register of internally
displaced persons and provision of finan-
cial support for them, in particular, to cover
their costs of living, including those of utili-
ties.

At the same time, despite some efforts
made by the Government to ensure so-
cial protection of people moving from
Ukraine’s temporarily occupied territory
and the anti-terrorist operation area, there
is a number of unresolved issues, in par-
ticular, those regarding practical applica-
tion of the provisions of the Decrees of the
Cabinet of Ministers of Ukraine No. 509 of
1 October 2014 and No. 505 of 1 October
2014.

In this regard, the most critical issues are:

« ambiguity in determining the bounda-
ries of the anti-terrorist operation area,
which, in turn, significantly affects the
possibility of exercise by displaced
persons of their right to targeted as-
sistance;

« the refusal to register as internally
displaced persons those who do not
have in their passport a stamp that
currently their registered place of
residence is a populated place on the
temporarily occupied territory or the
ATO area, although they can prove
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documentarily that they resided in
the ATO area (entries in the employ-
ment record book, housing rental
agreements, documents confirming
ownership of immovable property
etc.) and moved from it due to mili-
tary action;

+  therefusal to register persons who had
to leave the temporarily occupied ter-
ritory in the spring and because of the
need to re-register their business or
for other reasons received temporary
registration of residence on the terri-
tory of continental Ukraine before the
official registration procedure was es-
tablished;

«  various approaches to registering un-
derage persons who move unaccom-
panied by their parents and granting
them targeted assistance.

It should be noted that every unjustified
refusal to register internally displaced per-
sons results in people becoming disap-
pointed with the authorities’ actions.

With the adoption (more than half a year
after the illegal referendum in the Autono-
mous Republic of Crimea was held and the
conflict in the Donbas erupted) and the
coming into force of the Law of Ukraine
‘On Safeguarding the Rights and Freedoms
of Internally Displaced Persons, problems
arose as well relating to differences be-
tween the terms and definitions used in a
number of decrees of the Cabinet of Min-
isters of Ukraine and those used in this Law
and to mechanisms of implementation
of these regulatory acts to safeguard the
rights and freedoms of Ukrainian citizens
who had to move from Ukraine’s temporar-
ily occupied territory and the anti-terrorist
operation area.

Practices of application of the said regula-
tory provisions became the main subject of
monitoring visits by representatives of the
Secretariat of the Commissioner for Human
Rights in the autumn and early winter of
2014. During the visits, the practices of gov-
ernment and local government authorities
were examined which, in particular, ensure
observance of the rights of internally dis-
placed persons, and places of temporary
residence of these persons were visited in
14 regions of Ukraine.

Based on the findings of the monitoring
by the Commissioner of situation with the
rights of internally displaced persons, acts
of response to detected violations or issues
requiring urgent solution were sent to both
central executive bodies and local govern-
ment authorities.

Overall, some 60 acts of response were sub-
mitted in 2014.

In September 2014, in order to consolidate
efforts by the Office of the Commissioner
for Human Rights and the public aimed at
preventing violations of the rights of peo-
ple who had to leave their places of resi-
dence due to the temporary occupation
of the Autonomous Republic of Crimea
and Sevastopol or the conduct of the anti-
terrorist operation and at protecting the
rights of people who continue to live on
the temporarily occupied territory, on the
initiative of the Commissioner for Human
Rights, a Resource Centre for assistance to
internally displaced persons was created as
part of a joint project with support from the
UN Development Programme in Ukraine
and in partnership with non-governmental
organisations including ‘Centre for Civil
Freedoms’ non-governmental organisation
(‘Euromaidan SOS’ initiative), ‘Almenda’ Ed-
ucational Centre, ‘Employment Centre for



Free People’ non-governmental initiative,
‘Crimean Diaspora’ non-governmental or-
ganisation, ‘Crimea SOS’ non-governmen-
tal organisation, ‘Right to Protection’ All-
Ukrainian Charitable Foundation, ‘Rokada’
Charitable Fund, ‘Centre for Social Action’
non-governmental organisation (‘Without
Borders’ project, and the ‘House of Friends'
initiative).

Most of the circumstances that led to vio-
lations of human rights were established
during subsequent monitoring visits by
employees of the Secretariat of the Com-
missioner for Human Rights together with
representatives of the aforesaid organisa-
tions in 20 regions of Ukraine (including
Donetsk and Lugansk regions) where plac-
es of temporary residence of internally dis-
placed persons were visited.

The visitors checked living conditions and
preparedness of rooms for winter, sani-
tary conditions, issues regarding registra-
tion, employment, education, payment
of pensions and benefits, satisfaction
of other needs and non-discrimination.
Socially vulnerable population groups
- children, disabled people and the el-
derly - make up a significant proportion
of internally displaced persons. The scale
of the situation requires coordination of
efforts to solve their problems. Internally
displaced persons are faced with a num-
ber of organisational issues as well that
include:

1) provision of food and accommodation;

2) timely payment of pensions and social
benefits;

3) provision of employment;

4) access to kindergartens and schools;

Rights of internally displaced persons

5) access to social services;
6) provision of medical care;

7) lack of socio-psychological and infor-
mation support for internally displaced
persons.

The developments in the East of the coun-
try and enactment by Decree of the Presi-
dent of Ukraine No. 875 of 14 November
2014 of the resolution of the Council for
National Security and Defence of Ukraine
‘On Urgent Measures to Stabilise the Socio-
economic Situation in Donetsk and Lugan-
sk Regions’ and adoption of the Decree of
the Cabinet of Ministers of Ukraine ‘Some
Issues Related to Financing of State-Fund-
ed Institutions, Making Social Payments to
the Population and Provision of Financial
Support for Some Enterprises and Organi-
sations in Donetsk and Lugansk Regions’
No. 595 of 7 November 2014 that virtually
led to termination of payment of pensions
and social benefits to persons living on the
temporarily occupied territory causing an
increase in the number of persons who
chose to move to safer areas of the country.

The nature of this problem, its complex-
ity and possible consequences were de-
scribed by the Commissioner for Human
Rights in her act of submission filed with
the Prime Minister of Ukraine where she
emphasised the need to develop a clear
plan for interaction between all govern-
ment bodies in a situation necessitating
the urgent moving of civilians from the
anti-terrorist operation area.

We should recognise that the state was
not prepared for occupation of part of
its territory nor for dealing with large-
scale terrorist activity. Volunteers and the
public for quite a long time have helped
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internally displaced persons, thereby per-
forming part of the state’s functions. Now,
however, a year since the beginning of
the said events, it's time for government
bodies to take complex, well thought-out
decisions. To this end, a clear state policy
must be drawn up in relation to internally
displaced persons and its implementation
ensured.

Given the aforesaid, the Ukrainian Parlia-
ment Commissioner for Human Rights be-
lieves that it is necessary:

1) to introduce amendments in the Law
of Ukraine ‘On Safeguarding the Rights
and Freedoms of Internally Displaced
Persons’ with regard to:

- extension of the list of circum-
stances that confirm grounds for
registering internally displaced
persons;

«  the procedure for registering un-
derage internally displaced per-
sons who move unaccompanied
by their parents or legal represent-
atives;

2) to urgently develop regulatory acts
provided for by paragraph 4 Article 20
of the Law of Ukraine ‘On Safeguarding
the Rights and Freedoms of Internally
Displaced Persons’;

3) to bring the provisions of Decree of the
Cabinet of Ministers of Ukraine No. 509
of 1 October 2014 in compliance with
the provisions of the Law of Ukraine
‘On Safeguarding the Rights and Free-
doms of Internally Displaced Persons’
in respect of documents confirming
grounds for registering internally dis-
placed persons;

to urgently develop and approve a
comprehensive  state  programme
for support and social adaptation of
Ukrainian citizens who relocated from
the temporarily occupied territory of
Ukraine and the anti-terrorist opera-
tion area to Ukraine’s other regions;

to develop a state strategy for using
the potential of internally displaced
persons that should provide for creat-
ing opportunities for them to develop
their creative, labour and economic po-
tential;

to develop a policy document on the
creation of additional jobs for internal-
ly displaced persons;

to resolve the issue of paying financial
assistance to insured persons whose
certificates of incapacity for work have
been accepted by the employer and
the procedure for their financing has
been launched in cooperation with the
Fund, and in cases when the employer
has accepted certificates of incapacity
for work but they have not been trans-
ferred to the Fund’s office in order for
financing to be started because the in-
surer is located on temporarily uncon-
trolled territory;

to determine mechanisms for resolving
issues relating to granting some types
of pensions that require provision of
clarifying documents by an employer
in case of termination by the employer
of its activity due to the temporary oc-
cupation or the conduct of the anti-ter-
rorist operation, or its non-relocation to
the government-controlled territory;

to develop legislative proposals con-
cerning the issue of documents on



the civil status of an internally dis-
placed person based on information
contained in documents issued by
the occupation authorities of the Au-
tonomous Republic of Crimea or bod-
ies operating in the territory not con-
trolled by the Ukrainian government,
and proposals concerning acceptance
by Ukrainian citizens of inheritance
located on the temporarily occupied
territory of the Autonomous Republic
of Crimea, the anti-terrorist operation
area or the territory not controlled by
the Ukrainian government;

Rights of internally displaced persons

10) to ensure active engagement of non-

governmental organisations in the re-
view of and decision-making on issues
regarding legislative improvement of
the mechanisms for social protection
of internally displaced persons.
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PROTECTION OF THE RIGHTS OF UKRAINIAN

CITIZENS ABROAD. THE CASES OF N. SAVCHENKO,

0. SENTSOV, O. KOLCHENKO AND OTHERS

In 2014, the Ukrainian Parliament Commis-
sioner for Human Rights received only 174
petitions regarding protection of the rights
of Ukrainian citizens abroad. But this year,
unlike the previous one, most of the peti-
tions and investigations launched by the
Commissioner for Human Rights on her
own initiative concerned the issue of vio-
lation by law enforcement agencies of the
Russian Federation of the right to freedom
and personal integrity, as well as of the
right to citizenship.

In this regard, of highest attention is the
case of Ukrainian citizens Oleg Sentsov,
Oleksandr Kolchenko, Gennadiy Afanasyev
and Oleksiy Chyrniy, detained by officers of
the Federal Security Service of the Russian
Federation ‘on suspicion of organising an
act of terror on the territory of Crimea and
for possession of firearms’ The said persons
were subjected to torture during investiga-
tive actions in order to extract from them
a confession of their guilt. In particular, the
fact of use of torture against Oleg Sentsov
was confirmed first by his lawyer and then
by Oleg himself at a court session.

Moreover, Ukraine’s consul was not allowed
to meet these persons to give them legal
assistance, which meant that Ukrainian
citizens were virtually deprived of the right
to protection by Ukraine. According to the
Commissioner for Human Rights of the Rus-
sian Federation, the consul was not allowed
to meet them because, in accordance with
a newly adopted law, these Ukrainian citi-

zens had automatically acquired citizen-
ship of the Russian Federation.

But the Russian Federation has repeatedly
infringed the rights of Ukrainian citizens to
consular legal assistance even when their
Ukrainian citizenship was indisputable.

An example of this is proceedings in the
case of Yuriy Yatsenko and Bogdan Yary-
chevsky who were detained by law enforce-
ment officers of the Russian Federation on
the territory of Kursk Region for a breach
of the rules for staying on the territory of
the Russian Federation and then accused
of espionage by flying a balloon from the
territory of Ukraine equipped with a video
surveillance camera. In November 2014
Yuriy Yatsenko, in addition, was charged
with possession of weapons and/or explo-
sive substances.

The same situation was with Ukrainian citi-
zens Yuriy Soloshenko, Stanislav Klykh and
Valentyn Vygovsky, detained by Russian
law enforcement officers.

Another flagrant example of violation of
the rights of Ukrainian citizens by the Rus-
sian Federation is detention by the Inves-
tigative Committee of the Russian Federa-
tion of five officers of the Armed Forces of
Ukraine who together with another 438
servicemen of the Armed Forces of Ukraine
and officers of the State Border Service of
Ukraine in the late night of 3 August 2014
crossed the Russian-Ukrainian border be-
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cause most of them and their subordinates
had been injured and needed urgent medi-
cal care.

During proceedings in the said cases the
Commissioner for Human Rights through-
out the year made phone calls and sent
requests to both the Russian Federation
Commissioner for Human Rights and the
Commissioners for Human Rights in the
relevant regions of the Russian Federation
demanding that they help arrange a meet-
ing of Ukraine’s consul with the said Ukrain-
ian citizens to ensure observance of their
rights, check the conditions of their deten-
tion, safeguard their right to retain Ukrain-
ian citizenship etc.

Also, requests were sent to law enforce-
ment agencies of the Russian Federation,
in particular, to the Prosecutor General’s
Office of the Russian Federation and the In-
vestigative Committee of the Russian Fed-
eration. Shortly after receipt of a request by
the Commissioner for Human Rights, senior
officials of the Investigative Committee of
the Russian Federation decided to release
the Ukrainian officers, although the court
had remanded them in custody.

Of this list of violations of the rights of
Ukrainian citizens by the Russian Federa-
tion, the case of Nadiya Savchenko is an
example of, perhaps, the most blatant dis-
regard for human rights (and foreigners’
rights) in Russia.

As soon as it was ascertained that N.
Savchenko had been forcibly taken out of
Ukraine and handed over to the Russian
Federation’s law enforcement officers, a
request was sent to the Commissioner for
Human Rights in Voronezh Region asking
her to help arranging a visit of the Ukrain-
ian Parliament Commissioner for Human

Rights for the purpose of meeting with
Ukrainian citizen N. Savchenko as a victim
of kidnapping by a foreign state, who at
that time was in custody in Voronezh, but
the request was turned down.

Multiple phone conversations between the
Commissioners for human rights also failed
to yield the desired result of getting an op-
portunity to meet with Nadiya Savchenko.
A call by the Ukrainian Parliament Commis-
sioner for Human Rights to the President of
the Russian Federation to take appropriate
measures to release N. Savchenko who was
illegally held in custody was also left unan-
swered.

In order to meet with Nadiya Savchenko,
a representative of the Commissioner on
implementation of the National Preventive
Mechanism together with a group of mem-
bers of the Ukrainian Parliament was on a
visit in Voronezh on 16-18 July. Although
they did not get permission to see her, Na-
diya was informed by her lawyers about the
presence of our colleagues near the pre-tri-
al detention facility.

When information was received from the
lawyers of N. Savchenko that Nadiya had
been taken from the Voronezh pre-trial de-
tention facility to an undisclosed location,
the Russian Federation Commissioner for
Human Rights was asked to establish the
whereabouts of N.V. Savchenko, to find out
what conditions she was being held in and
to provide possible assistance in protec-
tion of her rights. This time, a reply came on
the same day saying that Nadiya had been
taken to Moscow for psychiatric examina-
tion but it did not give answers to all the
questions, so another request was sent to
E.O. Pamfilova earnestly requesting that
she finds an opportunity and visits Nadiya
at the V.P. Serbsky State Scientific Centre



ANNUAL REPORT

for Social and Forensic Psychiatry in order
to find out what conditions she was being
held in and to assist in protection of her
rights.

Based on the results of visiting Nadiya at
V.P. Serbsky State Scientific Centre for So-
cial and Forensic Psychiatry, a reply was
received from the Russian Federation Com-
missioner for Human Rights saying that
the conditions Nadiya was being kept in
comply with the sanitary norms. Strict su-
pervision had been lifted; Nadiya had been
allowed to meet with her lawyers, the head
of the consular division of the Ukrainian
Embassy in the Russian Federation and her
mother and to receive two parcels.

Upon completion of the examination, N.V.
Savchenko was transferred to the pre-trial
detention facility No. 6 of Moscow, and on
13 December 2014 N. Savchenko wenton a
hunger strike in protest against her illegal
detention on the territory of the Russian
Federation.

Permanent control was exercised over the
situation with Nadiya Savchenko and con-
tact was maintained with her relatives and
lawyers.

When information was received from Na-
diya’s lawyers that her health had deterio-
rated, a letter was sent to the Russian Fed-
eration Commissioner for Human Rights
asking that she assisted in arranging Nadi-
ya's medical examination by an independ-
ent physician.

In order to ensure that Nadiya’s sister Vira
Savchenko would be able to meet with her,
the Ukrainian Parliament Commissioner for
Human Rights also requested Russian Fed-
eration Commissioner for Human Rights
E.O. Pamfilova to help arranging a meeting

of the sisters and to assist Vira Savchenko
with crossing the border with the Russian
Federation since the Russian Federation’s
authorities had prohibited Vira Savchenko
from entering the territory of Russia until
31 December 2014. In several days, the per-
mission was obtained.

Moreover, the Commissioner informed
the Basmanny District Court of Moscow of
her intention to be a guarantor of Nadiya
Savchenko should the court impose on her
the pre-trial restriction of personal guaran-
torship. At the same time, if the court found
personal guarantorship impossible, in ac-
cordance with the Convention on Human
Rights and Fundamental Freedoms and the
ECHR case-law in cases concerning keep-
ing in custody of persons suffering from a
serious disease which makes it impossible
for them to be held in detention, Commis-
sioner offered to impose on N. Savchenko
the pre-trial restriction of house arrest,
given also the fact that the Ministry of Ex-
ternal Affairs of Ukraine had taken care to
provide Nadiya with a place of residence in
Moscow.

Also, a letter was sent to the Russian Feder-
ation Commissioner for Human Rights ask-
ing her to support this request and to be
also a guarantor of Nadiya Savchenko. The
Head of the Investigative Committee of the
Russian Federation was also offered to ask
the court to impose on her a pre-trial re-
striction other than being held in custody.

But unfortunately all these initiatives were
left unanswered by the Russians.

The case of Nadiya Savchenko and those
of all the aforesaid persons being held by
the Russian Federation’s law enforcement
agencies remain under the Commissioner’s
control.
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SPECIAL PROCEEDINGS OF THE UKRAINIAN

PARLIAMENT COMMISSIONER

Special proceedings of the Commissioner
are initiated for cases of the most high-
profile human rights violations that — in
the Commissioner’s opinion — did not
have proper official investigation, as well
as for cases on violations that seem to be
systemic. The Special Proceedings Divi-
sion, a separate unit of the Secretariat of
the Commissioner, deals with special pro-
ceedings.

Officers of the Division worked on 118
opened proceedings in 2013. 111 of these
proceedings were opened for cases of vio-
lation of the rights of specific individuals to
address the petitions to the Commissioner,
7 proceedings were opened at the instiga-
tion of the Commissioner for high-profile
human rights violations and for violations
that seemed to be systemic. There are cases
on human rights and freedoms violations
during the protest actions in Ukraine in the
period from 21 November 2013 to 22 Feb-
ruary 2014, high-profile events during the
mass riots in Odessa on 2 May 2014, cases
of regular violations of human rights by of-
ficers of enforcement bodies, prosecution
agencies and courts in different regions of
Ukraine etc.

In 2014, the Commissioner received over
1,500 complaints on illegal actions, in par-
ticular torture and improper behaviour of
law enforcement officers in Ukraine. More-
over, 1,383 persons with injuries contacted
public health facilities, stating that such in-
juries were inflicted by militia officers.

All these petitions required proper investi-
gation by prosecution agencies. However
the results of the Commissioner’s special
proceedings show that the work of prose-
cution agencies tends to show regular vio-
lations of legislation, thus rendering impos-
sible the effective investigation of torture,
cruelty and other violations of basic human
rights, in particular:

« failure to enter information about such
events in the Unified State Register of
Pre-trail Investigations;

« handling complaints about cruel treat-
ment in violation of the Criminal Pro-
ceedings Code according to the legis-
lation on petitions of citizens;

- referring requests for checking facts of
torture and cruel treatment by militia
officers to the law enforcement bodies.

Such violations by prosecution agencies re-
sult in the loss of evidence that may be im-
portant for investigation of circumstances
of a crime and for identification of individu-
als who committed a crime and, as a result,
cause the violation of a right to a fair official
investigation of improper behaviour tak-
ing into account case-law of the European
Court of Human Rights.

The results of the Division’s work also re-
veal the inaction of prosecution agencies
in cases of illegal detention of crime sus-
pects without the ruling of an investigating
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judge or court. Prosecutors who supervise
the observance of the laws in pre-trial in-
quiries by means of procedural guidance
of pre-trial inquiry do not respond to such
violations. Due to such inaction, we can ob-
serve endemic detentions by officers with-
out any ruling of an investigating judge or
court and without any legal grounds.

The special proceedings have also detect-
ed some other systemic violations of pro-
cedural rights of the detainees. The first to
mention: concealing of the actual time of
detention and violation of the prescribed
detention periods as well as violation of
rights to legal assistance.

The Division’s officers also dealt with sev-
eral petitions to protect the rights of rep-
resentatives of vulnerable groups in 2014.
The majority of them (29 petitions) were
about violations of rights of drug addicts
by law enforcement officers. The results
of handling of such petitions have shown
a range of systemic violations of rights of
such people including:

«  cruel treatment;

« illegal detentions and long detentions
in subhuman conditions and in places
not designed for such detention;

« violation of the right to medical as-
sistance including breaking continu-
ous treatment with replacement and
antiretroviral agents;

- violation of right to legal assistance;

« making use of withdrawal state and
drug intoxication to obtain testimony;

«  violation of procedural rights in preju-
dicial investigations of crimes.

The majority of the Ombudsman’s special
proceedings benefited from the active in-
volvement of NGOs. For the most efficient
actions within the initiated proceedings,
we turned to the capabilities of the NGOs'
counselling offices, expert and human
rights protection potential of civil society
institutes and so on.

Examples of efficient special proceedings
in cooperation with the public:

«  proceeding on human rights and free-
doms violations during the protest ac-
tions in Kyiv in the period from 21 No-
vember 2013 to 22 February 2014,

«  proceeding on human rights and free-
doms violations during the protest ac-
tions in Cherkasy from 23 to 27 January
2014;

«  proceeding on human rights and free-
doms violations during the mass riots
in Odessa on 2 May 2014;

+  proceedings on human rights and
freedoms violations by officers of law
enforcement bodies, prosecution
agencies and courts of Sykhiv District
of Lviv, Tsentralny district of Mykolaiv,
and Bila Tserkva, Kyiv Region during
the pre-trial investigations of crimes.
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NATIONAL PREVENTIVE MECHANISM

7.1 Main performance indicators of
the national preventive mechanism in
Ukrainein 2014

The total number of facilities in Ukraine
that can be formally identified as a custo-
dial setting is constantly changing. For ex-
ample, as a result of suspension of the army
draft the number of military units decrease
by half from 386 in 2013 to 158in 2014.The
number of orphanages subordinated to
the Ministry of Social Policy of Ukraine de-
creased over three times: from 42 in 2013 to
12 in 2014. At the same time, the National
Preventive Mechanism (NPM) in 2014 fo-
cused attention on other types of facilities
— narcological dispensaries and hospices
— that may also be regarded as custodian
settings.

Each type of custodian setting has a formal-
ized questionnaire to be filled in by a moni-
toring group member. 7 working days after
the site visit, a detailed report describing
the observed human rights and freedoms
violations is made, with recommendations
given to eliminate them.

All reports are sent to the heads of the
responsible ministry or institution to re-
spond. Thereafter, the NPM Department
monitors implementation of recommenda-
tions made after the visits.

In addition to general visits, there are issue-
related visits dedicated to scrutiny of a cer-
tain problem. For example, last year officers

of the NPM Department and experts of the
Association of Independent Monitors and
Kharkiv Institute of Social Research with
the support by UNICEF visited 6 juvenile
correctional facilities under the State Peni-
tentiary Service of Ukraine. The findings of
the monitoring visits are presented in the
Special Report of the Human Rights Com-
missioner ‘Observance of Rights of Minors
Detained in Juvenile Correctional Facili-
ties under the State Penitentiary Service of
Ukraine’

Table 1 shows the official statistics about
the number of custodian settings provided
by the Commissioner’s Secretariat from re-
spective ministries and agencies as well as
the figures of monitoring visits in the last
three years.

According to the data of Table 1, the num-
ber of monitoring visits in 2014 is much
less than in 2013 (145 and 262 respec-
tively). Such difference is mainly caused by
dramatic developments that started in our
country at the end of 2013 and escalated
last year. As mentioned above, during the
first months of the 2014 the NPM Depart-
ment performed unusual functions: urgent
verification of information about human
rights violation in different bodies, re-
sponding to specific complaints about tor-
ture and improper behaviour against the
activists of the Revolution of Dignity etc.

Consequently, the Department could turn
to the monitoring visits only in May 2014.
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7.2. Monitoring results of custodian set-
tings under different authorities

7.2.1. Ministry of Internal Affairs of Ukraine
(MIA)

The network of custodian settings within
the Ministry of Internal Affairs is the most
widespread as compared to other agencies.

As of 1 January 2015, the facilities designed
for detention under the MIA include over
2,000 permanent custodian settings (de-
tention rooms of front offices of internal
affairs agencies, temporary detention facili-
ties, special reception centres for persons
under administrative arrest, reception cen-
tres for children, special centres and wards
at health care institutions) where 102,019
persons were detainees during the year.
About 650 vehicles to escort detained, ar-
rested and convicted persons (equipped
motor cars and carriages) performed
58,428,000 journeys.

The largest number of persons detained by
the MIA’s special facilities are kept in tem-
porary detention facilities (94,896 persons
during the year).

In 2014, officers of the NPM Department
together with civil society representatives
visited 49 custodian settings under the
MIA’s responsibility including:

- 28 militia offices of municipal, district
and local levels;

« 16 temporary detention facilities;

+ 1 special reception centre for persons
under administrative arrest;

« 2 special wards at health care institu-
tions.

They also checked 1 special carriage of ST
type and 1 special motor car for transport-
ing detained, arrested and convicted per-
sons.

In order to check the performance of rec-
ommendations after previous visits, there
were 6 follow-up visits to militia offices and
subdivisions in 2014.

As a result of these visits the Commissioner
communicated information to the MIA and
General Prosecutor’s Office about the dis-
covered defects and violations as well as
gave recommendations for their elimina-
tion and prevention at all special facilities
and offices of municipal, district and local
levels subordinated to the MIA. However,
there was no proper response to the rec-
ommendations, and follow-up visits de-
tected the same defects and violations,
proving their systematic nature.

Common violations detected during the
visits of MIA's custodian settings in 2014:

«  torture and cruel treatment when per-
forming enforcement measures re-
lated to detention, including against
minors;

- violation of procedural rights of de-
tainees during the first hours after ac-
tual detention (a detainee is not told
about the reasons for detention, right
to defence is not guaranteed, informa-
tion about detention is not communi-
cated to relatives etc.);

« the use of premises for detention
(ward-type rooms of special facilities,
detention rooms of front offices) with
dimensions that do not meet mini-
mum national and international stand-
ards;



«  improper feeding of detainees of spe-
cial facilities and detention rooms of
front offices;

- improper equipment of detention set-
tings (no permanent free access to run-
ning, potable and hot water, nor im-
proper ventilation, insufficient artificial
and natural lighting, improper supply
of medical equipment and consuma-
bles at special facilities and detention
rooms of front offices as defined by na-
tional and international standards);

- violation of right to privacy;

+ the administration of militia offices
and special facilities do not take ac-
tions to prevent torture and other
types of improper treatment as de-
fined by legislation.

Recommendations to MIA for the improve-
ment of legislation concerning protection
against torture and improper treatment:

+  to introduce a system of efficient in-
vestigation into cases of torture, illegal
detention and other cases of improper
treatment;

«  toforbid by law the detention or keeping
of detainees at any premises of militia
bodies except for the investigator’s room
and detention rooms of front offices;

+ to ensure recording (audio, video re-
cording with data storage for at least a
month) of all actions involving all per-
sons at inter-district offices regardless
of status (a detainee, person delivered
to the police department or visitor);

« todevelopandintroduce a‘unified per-
sonal detainee file) facilitating control
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over the observance of rights starting
from the moment of actual detention;

« to make the conditions of detention
comply with the requirements of inter-
national and national legislation.

7.2.2. State Penitentiary Service of Ukraine

Currently, 150 facilities situated on the terri-
tory under the control of Ukrainian authori-
ties are under the umbrella of the State
Penitentiary Service of Ukraine. 72,602
persons were being held there at the be-
ginning of 2015. 27 facilities and 47 sub-
divisions of the criminal execution inspec-
torate are in Donetsk and Luhansk regions
that are temporarily beyond the control of
Ukrainian authorities so official statistics
about the number of persons there are not
available. It is known that as of 1 February
these facilities held about 12,700 persons.
Moreover, some of the facilities are in the
occupied Autonomous Republic of Crimea.
As of March 2014, 4 facilities of ARC held
about 3,200 persons.

The State Penitentiary Service of Ukraine
reported that as of 21 December 2014, 13
pretrial detention centres and 16 peniten-
tiary facilities with pretrial detention func-
tion within the territory controlled by the
Ukrainian authorities held 15,638 individu-
als taken into custody and convicted. 1,921
individuals were at the stage of pre-trial
inquiry, 5,503 individuals — at the stage of
court hearings (before judgement). 115
penitentiary facilities held 56,521 convicts
in total.

In 2014, the Commissioner’s officers, to-
gether with civil society representatives
conducted monitoring visits to 25 facilities
(10 pretrial detention centres, 8 penal colo-
nies, 7 correctional facilities), one of which
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was a follow-up visit. Visits covered 15 re-
gions (Volynska, Dnipropetrovsk, Donetsk,
Zhytomyr, Zaporizhzhia, Kyiv, Lviv, Luhansk,
Poltava, Rivne, Sumy, Ternopil, Kharkiv,
Khmelnytskyi and Chernigiv regions).

The monitoring visits helped to detect sys-
temic violations of the procedure of hold-
ing in custody and serving of sentence that
led to cruel or humiliating treatment of
prisoners and convicts. The most notable
violations:

«  beating different parts of the body with
leaving no visible traces, the use of dif-
ferent torture so called ‘stretchers, ‘swal-
low’ (feet and hands are tied together
on the back, the person may be hung
and beaten), sprinkling of self-inflicted
injuries with salt (Kuriazka Penal Colony,
Pervomaiska Penal Colony (No. 117);

+  public humiliation by making a pris-
oner clean public use sites and toilet
facilities out of their turn (Dykanivska
Penal Colony (No. 12), Temnivska Penal
Colony (No. 100);

« rigid handcuffing (Kyiv pretrial deten-
tion centre, Berdychivska Penal Colony
(No.70));

+ inhuman or cruel treatment of con-
victs and detainees by certain officers
(Berdychivska Penal Colony (No. 70),
Zamkova Penal Colony (No. 58);

« unreasonable restrictions not stipu-
lated under legislation and abuse of
safety measures against convicts and
detainees (Shostkynska Penal Colony
(No. 66);

« abuse of corrective function by the
administration of pretrial detention

centres and penitentiary facilities (Be-
rezanska Penal Colony (No. 95);

+  negative practice of involving convicts
in activities related to supervision of
the behaviour of other convicts (Dy-
kankivska Penal Colony (No. 12), Per-
vomaiska Penal Colony (No. 117);

« unreasonable transfer from one facil-
ity to another, bringing to disciplinary
liability, limiting TV-viewing;

»  biased internal investigations, impos-
sibility of obtaining legal consultation
and violation of the procedure of peti-
tion sending, thus making it impossi-
ble to appeal against the actions of the
administration (Bilenkivska Penal Colo-
ny (No. 99), Pervomaiska Penal Colony
(No. 117), Dubenska Penal Colony).

Among other things, they tolerate unrea-
sonable restrictions of the rights of convicts
and detainees that are granted by law, in
particular:

- violation of convict’s right to phone
calls. Due to limited availability of tel-
ephones and call schedules that are
made for the convenience of the ad-
ministration, call duration is only 3-5
min;

«  convicts and detainees complain heav-
ily about the food and cooking. The
food is of poor quality and organolep-
tical properties. The diet of convicts
and detainees is lacking in fresh veg-
etables and fat;

« there are cases of the exploitation
of convicts as free labour: they are
brought to production sites for over-
time work or during normal working



hours but without respecting time
sheets, as well as cases of recording
products made by convicts for the ben-
efit of so-called ‘assets’ (of foremen);

« the allocations under the approved
cost sheets for labour remuneration
of convicts that perform domestic du-
ties are not enough to accrue the mini-
mum monthly salary (UAH 1,218). In
practice, the convicts receive only 0.25
or 0.5 of the minimum salary. Work at
weekends or holidays is not compen-
sated, in breach of the Labour Code of
Ukraine.

- insufficient supply with personal pro-
tective gear and supplemental nutri-
tion was detected at almost every fa-
cility.

Special attention shall be paid to unsatis-
factory handling of convicts’ requests by
the administration, especially as regards
the explanation of their rights guaranteed
by law. Information boards are neglected,
hardly updated and contain outdated in-
formation. ‘Legal Information’ boards con-
tain no information about the rights of
convicts. The majority of premises have no
visual information about prevention of so-
cially dangerous diseases.

As a result of negligent performance of its
obligations, the facility administration has
conflicts with convicts. A striking example
was recorded in October 2014 in Zamkova
Penal Colony (No. 58).

The visit found out that about 230 con-
victs refused the meals provided by the
facility to protest against misconduct and
negligence of the administration. They
complained about inadequate conditions,
in particular insufficient space, unsatisfac-
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tory technical condition of toilet facilities,
poor illumination and ventilation, meals
and medical services. There were many
complaints about unreasonable bringing
to disciplinary liability and compulsion by
prosecution and facility officers to write
statements that the convicts have no com-
plaints.

All'in all, the custody conditions in peniten-
tiary facilities do not comply with the legal
requirements, in particular:

« the number of bed sets exceeds the
area limits prescribed by law. The ac-
commodation units have practically no
free space. Lockers for personal effects
of convicts are full of rubbish while
they keep their personal belongings
under beds;

« dwelling and utility rooms of structural
subdivisions of some facilities are mis-
used;

«  power supply networks are laid in
breach of safety and insulation rules
and their operation is extremely dan-
gerous;

«  somefacilitiesdo nothavean equipped
disciplinary room;

« toilet facilities of the majority of visited
facilities are in a poor condition.

In 2014, the administration of penitentiary
facilities continued concluding commer-
cial contracts on service provision with
customer-owned raw materials (on sew-
ing of knitwear and other goods) with the
minimum labour remuneration rates for
convicts. For example, the remuneration
rate for a pair of gauntlets was 5 kopecks
in Berdychivska Penal Colony (No. 70).
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Thus, many of the contracts concluded by
penitentiary facilities have no economic
benefit for convicts since they do not en-
sure any fair salary.

In breach of the provisions of article 110 of
the Labour Code of Ukraine, article 30 of
the Law of Ukraine ‘On Labour Remunera-
tion, the administrations of penitentiary
facilities and enterprises did not inform
the convicts about the amounts of their
remuneration, in particular, about totals of
accrued salary, amounts and grounds for
deductions and net salary to be credited to
personal accounts of convicts.

To address the violations above, the Hu-
man Rights Commissioner submitted the
following act of response:

« about gross violation of basic rights
and freedoms of minors at the A.S. Ma-
karenko Kuriazka Correctional Facility;

« about violation of basic rights and free-
doms of individuals serving their sen-
tences in Temnivska Penal Colony (No.
100);

« about violation of constitutional rights
and freedoms of individuals serving
their sentence in Berdychivska Penal
Colony (No. 70).

Suggestions:

In order to secure rights of the mentioned
individuals it is advisable to modify the
Law of Ukraine ‘On Pretrial Detention’ as
follows:

a) article 7: concerning the reversion to
the Government of confiscated money,
securities and property of detainees
when they are kept at pretrial deten-

6)

r)

tion facilities only subject to the judge-
ment, since article 41 of the Constitu-
tion of Ukraine provides that private
property is inviolable, and property
confiscation may be applied to the
judgement only. An officer shall submit
a report about confiscation of money,
valuables and other property to the
court;

article 9:

« concerning the right to daily
2-hour walks for pregnant women
and women with children, minors
and those unwell — with the per-
mission of MD and their consent.
Setting a specific time for daily
walks of such individuals will pre-
vent less than 2-hour walks;

« concerning the detainees’ right to
receive deliveries or parcels and
money transfers and deliveries
with no limitation in quantity;

article 12: concerning the detainees’
right to visits of relatives and other in-
dividuals;

article 13: concerning delivering of
responses to petitions, complaints
and letters directly to a detainee. The
procedure set by article 13 prescrib-
ing that the administration of pretrial
detention facility shall make the de-
tainees familiar with responses to pe-
titions, complaints and letters against
acknowledgments that are attached
to their personal files, contradicts the
right, provided by article 32 of the Con-
stitution of Ukraine, to freely collect,
store, use and disseminate information
orally, in writing or otherwise, at their
own discretion.



The issue that the standard ward area in
pretrial detention facilities prescribed by
Ukrainian legislation does not comply with
the current standards of human rights is
still not addressed. According to the Law
‘On Pretrial Detention, the mentioned
standard shall be at least 2.5 m2, and cur-
rent international standards prescribe at
least 4 m2.

Another matter to be addressed is modi-
fication of the Criminal Executive Code of
Ukraine as regards the provision of a con-
vict who serves his or her sentence with an
opportunity to be transferred to a location
not far from the place where their close
relatives live.

7.2.3. State Border Service of Ukraine

The State Border Service of Ukraine has the
following custody settings that are subject
to NPM monitoring:

«  temporary holding facilities (THF);

«  special premises for administrative de-
tainees;

» designated locations (including tran-
sit areas) at border check-points for
accommodation of individuals that
were refused entry to a country (ac-
commodation sites for individuals that
were not allowed to cross the border
— ASINA).

1,058 individuals from 43 countries were
kept in such settings in 2014, 348 of whom
stayed there for over 3 days.

In 2014, NPM monitors visited: Temporary
Holding Facility of Lviv border detachment,
special premises and transit areas in Kyiv
and Lviv airports and Kyiv railway station.
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Typical violations of human rights that
were recorded in 2014

Violations of rights of detainees that could
be qualified as torture, cruel, inhumane or
degrading treatment or punishment were
not detected in 2014.

However, there were problems related to
misbehaviour, in particular:

- detainees do not have free access to
useful information in some custody
settings;

« not all temporary holding sites have
health workers;

. detainees have limited walks in some
custody settings;

. some rooms for detainees do not have
the requisite furniture.

Legal framework deficiencies

The Instruction for holding of individuals
who were detained by the State Border
Service of Ukraine for administrative viola-
tion of the legislation on the State border
of Ukraine and on suspicion of committing
a crime does not fulfil the minimum stand-
ards for treatment of detainees.

The issues related to disciplinary punish-
ment of detainees of holding facilities of
the State Border Service are not regulated.

Regulatory documents of the State Border
Service define only the general procedure
for giving information about rights and
freedoms to detainees.

There are no defined obligations of the au-
thorities and procedures for ensuring good
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conditions of stay in transit areas of inter-
national airports for persons who were re-
fused entry to Ukraine.

About observance of human rights and
freedoms at Ukrainian border check-
points

The monitoring visits showed that the con-
ditions of stay in transit rooms of interna-
tional airports for foreign citizens who were
refused entry to Ukraine do not satisfy the
minimum standards or requirements of the
European Court of Human Rights, such as
individuals having no access to any counsel
or any useful information.

Another problem is the absence of a
mechanism for the protection of a foreign
citizen’s right to freedom of movement,
protection against abuse of power of bor-
der officials, who are allowed to forbid en-
try of foreigners to Ukraine based on the
results of so-called interviews. For exam-
ple, border officials of Lviv International
Airport during 9 months of 2014 refused
entry to Ukraine on these grounds to al-
most half of all foreigners that were not al-
lowed to cross the border, despite holding
valid entry visas.

On 5 September 2014, border officials at
Lviv airport did not allow Mr. M, a citizen
of Turkey, to enter Ukraine. He was refused
entry because the border service’s data-
base had a decision of the regional office
of the State Migration Service of Ukraine
on prohibition of entry to Ukraine of this
individual.

And the border official did not consider the
fact that Mr. M presented copies of judge-
ments of two courts that had already can-
celled the prohibition.

Despite the absence of official premises for
holding individuals who are not allowed to
enter the country under supervision of the
State Border Service, the NPM monitoring
recorded the existence of unofficial hold-
ing facilities. In particular, such a facility was
detected on 13 February 2015 during the
NPM monitoring visit to the central railway
station in Kyiv. The monitoring revealed
that in 2014 over 140 individuals that
were refused entry to Ukraine were kept
under supervision of the border service in
a closed room for about 12 hours. Since
Ukraine does not have any legal framework
defining the procedure for restriction of
rights and freedoms of individuals in such
a room, the holding of foreigners who are
not allowed to enter may be deemed illegal
confinement.

Moreover, the mentioned room does not
meet minimum standards for treatment of
detainees.

The Human Rights Commissioner is con-
vinced that the absence of clear criteria for
a justified decision on refusal of entry to
an individual, and the absence of a mech-
anism for governmental control over the
observance of human rights when making
such a decision lead to the increased risk
of violation of rights and freedoms, in par-
ticular, of the right to freedom of move-
ment.

Suggestions on improvement of legisla-
tion for prevention of improper treatment:

1) To make the instruction that would reg-
ulate the procedure of holding detain-
ees and comply with minimum stand-
ards governing treatment of detainees.

2) To set and introduce requirements
pertaining to welfare and medical as-



sistance to citizens of Ukraine who are
held in THF (SP) of the State Border Ser-
vice of Ukraine.

3) To introduce regulatory instructions
on ensuring good conditions of stay in
transit areas of international airports
for persons who have been refused en-
try to Ukraine.

7.2.4. Ministry of Defence of Ukraine
Facilities subject to NPM monitoring:

. disciplinary battalion of the Armed
Forces of Ukraine (DB of AFU);

«  military custody;

« rooms for temporarily detained ser-
vicemen (RTDS);

+  special wards of military health care es-
tablishments (special wards);

«  military units of Armed Forces of
Ukraine™’;

«  psychiatric facility of the Main Military
Clinical Hospital of the Ministry of De-
fence of Ukraine.

The military custody of the Central Admin-
istration of the Armed Forces of Ukraine
and psychiatric facility of the Main Military
Clinical Hospital of the Ministry of Defence
of Ukraine were re-visited in 2014. The mili-
tary unit A0139 (Kyiv) was monitored in
terms of the observance of rights and free-
doms of conscript soldiers.

During the visit to the m/u A0139 the moni-
toring group had to wait for about an hour
for permission to enter the territory.

1 These are military units where citizens of Ukraine serve compulsory
military service;

National preventive mechanism implementation

Violation of the rights of servicemen in
custodian settings

@ undue conditions

Analysis of detected violations shows that
the majority of violations (66%) are related
to material support of living conditions,
31% are related to improper treatment,
and 3% relate to poor organization and
training of personnel in the prevention of
mistreatment of individuals held in custody
settings.

Typical violations of rights that were
detected as a result of monitoring visits

Facts of torture or cruel treatment of ser-
vicemen in 2014 were not detected. How-
ever, some restrictions of rights and free-
doms that may be qualified as inhumane or
degrading treatment were recorded.

For example, conscript soldiers, who are
patients of the psychiatric facility of the
Main Military Clinical Hospital of the Min-
istry of Defence of Ukraine, have no walks
in the fresh air, live 10-12 persons in a ward,
have limited access to the toilet, have to
breathe cigarette smoke because the toilet
does not have proper ventilation. The pa-
tients are hospitalized without their written
consent, are not informed about treatment
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goals, diagnosis, names of medications
taken and they are illegally limited in com-
munication with outside world.

Monitoring of a military hospital in Vinnyt-
sia uncovered facts of violation of constitu-
tional rights of injured servicemen. The Hu-
man Rights Commissioner communicated
act of response based on the visit findings
to the administration of the Ministry of De-
fence of Ukraine.

The living conditions of conscript soldiers
in the military unit A0139 (Kyiv) do not
meet the minimum standard in terms of
space, access to fresh air or condition of
bed clothing.

The medical aid station of the military unit
A0139 does not have the necessary rooms
(isolation room for contagious patients,
bandaging room, x-ray room, physiother-
apy room etc.), the space standards per
patient, air temperature and disinfection
requirements are not fulfilled.

Training materials about prohibition of
torture are not included in the personnel
training for units that protect and escort
convicted, detained and arrested service-
men.

Suggestions:

+ introduce a written form of informed
consent to hospitalization in the psy-
chiatric facility for servicemen;

+ have regulatory definition of type
and grade of regime restrictions for
conscript soldiers during examination
at the psychiatric facility of military
health care establishments by the as-
signment of military medical examin-
ing boards;

« make the living conditions in lodgings
of conscript soldiers comply with mini-
mal international standards.

7.2.5. State Migration Service of Ukraine

According to article 13 of the Law of
Ukraine ‘On Ukrainian Parliament Com-
missioner for Human Rights, the following
facilities of the State Migration Service of
Ukraine (SMSU) are subject to monitoring:

«  temporary accommodation centres for
foreign citizens and stateless persons
that remain in Ukraine illegally (TAC):

- refugee centres?

The SMSU of Ukraine has the Volynskyi and
Chernigivskyi TACs that are designed to ac-
commodate 373 individuals at the same
time. According to the official information
of the SMSU, 407 foreigners and stateless
persons stayed there in 2014.

NPM monitoring groups visited the
Chernigivskyi TAC twice because it was not
checked previously: it was closed in the
second half of 2013.

As a result of the visits, the monitors noted
the willingness to dialogue of the admin-
istration of SMSU and the diligence of the
administration of Chernigivskyi TAC in per-
formance of the NPM’'S recommendations
given after the first visit.

However, there are issues that may be qual-
ified as a display of misbehaviour among
migrants.

Since, according to Ukrainian legislation, asylum seekers that reside in
refugee centres are not restricted by the state to choose whether to stay
or not in such centres and may - of their own free will - leave and return
to the centres, the national preventive mechanism does not monitor
such facilities. But the NPM maintains a constant watch over the legal
framework in the domain in order to establish if such facilities can be
qualified as custodial facilities as defined in article 4 OPCAT.



The TAC administration confiscates smart-
phones (mobile phones with photo and
video cameras) when placing individuals
into the TAC.

Medical service is provided by only one
physician assistant (though there are three
vacant positions) and a physician who
works on a part-time basis and comes 1-2
times a week.

There is no practice of giving foreign citi-
zens — when placing them in the facility —
a list of useful information that would help
them adapt faster to the new conditions.

Personal effects of migrants regardless of
their will are confiscated when they are
placed in the TAC.

The sanitary condition of toilets and shower
cubicles is unsatisfactory. They are cleaned
by migrants and not by cleaning staff.

Legal framework deficiencies that cause
ill-treatment.

The current legislation gives the State Mi-
gration Service and State Border Service
of Ukraine the authority to make decisions
about placing individuals in the TAC (Law of
Ukraine ‘On Legal Status of Foreign Citizens
and Stateless Persons’; Law of Ukraine No.
5453-IV 'On Amending Some Legislative
Acts of Ukraine as a Result of Adoption of
Law of Ukraine ‘On Legal Status of Foreign
Citizens and Stateless Persons, dated 16
October 2012).

Therefore an individual remains in the
TAC for a considerable period of time (up
to 12 months) in conditions of actual cus-
tody without a court decision, and this
may be considered a violation of right to
freedom.

National preventive mechanism implementation

Regulation about the temporary accom-
modation centre for foreign citizens and
stateless persons that stay in Ukraine
illegally (approved by the Order No.
390 of MIA of 16 October 2007) does
not comply with certain provisions of
Ukrainian legislation and international
legislation concerning the protection of
rights and freedoms of foreign citizens,
in particular:

« the mandatory requirement to make
comprehensive and helpful informa-
tion known to a migrant in their na-
tive language or any other language
that they understand before placing
them in a TAG;

« aclear list of belongings allowed (not
allowed) for use in the TAC;

«  to eliminate the possibility of placing
foreign citizens and stateless persons
in so-called confinement rooms (as a
disciplinary punishment);

« mandatory written permission from
a physician to place migrantsin such
rooms and daily medical examina-
tion of their mental and physical
health;

+ to guarantee the confidentiality of
medical examination of foreign citi-
zens and stateless persons;

« anopportunity to give personal effects
to an authorized officer of the TAC for
safekeeping at any time and at their
own discretion;

«  to ensure the free opportunity for fam-
ilies to spend daytime together.
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Suggestions:

Introduce judicial control over the decision
of competent authorities on placing mi-
grants in temporary accommodation cen-
tres and the periodical review of the neces-
sity of their further stay at the TAC (at least
once every two months).

Amend the current version of the Regula-
tion on the temporary accommodation
centre for foreign citizens and stateless per-
sons that stay in Ukraine illegally in the part
concerning:

« the mandatory requirement before
placing a migrant in a TAC to make
comprehensive and helpful informa-
tion known to a migrant in their native
language or any other language that
they understand so that they could
adapt faster in conditions of restricted
freedom;

« aclear list of belongings allowed (not
allowed) for use in the TAC;

- eliminating the possibility of placing
foreign citizens and stateless persons
in so-called confinement rooms (as a
disciplinary punishment);

+ a mandatory written permission from
a physician to place migrants in such
rooms and daily medical examination
of their mental and physical health;

« guaranteeing the confidentiality of
medical examination of foreign citi-
zens and stateless persons;

«  providing an opportunity to give per-
sonal belongings to an authorized of-
ficer of the TAC for safekeeping at any
time and at their own discretion;

« ensuring that families have the oppor-
tunity to spend daytime together.

7.2.6. State Judicial Administration of Ukraine

In 2014, NPM monitors visited 7 local
courts of general jurisdiction (Solomian-
skyi, Dniprovskyi and Svyatoshynskyi dis-
trict courts of Kyiv city; Boryspil Municipal
and District Court of Kyiv Region; Ripkinskyi
District Court in Chernigiv Region; Pryd-
niprovskyi and Sosnivskyi district courts,
Cherkasy Region). The treatment of per-
sons on trial (convicts) in cells and court
rooms was monitored.

Typical violations of rights and freedoms of
the accused (persons on trial/convicts) re-
corded in 2014:

. overcrowded cells for the accused
(persons on trial/convicts)?;

« the rooms for the accused (persons
on trial/convicts) do not comply with
the international minimal standards of
custody*;

+ not adequate or no nutrition on the
date of participation of the accused
(person on trial/convict) in the court
sessio;

« no fresh air in the premises because of
cigarette smoke and poor ventilation.

+  no proper illumination.

*E.g., during the visit it was recorded that the cells of the Dniprovskyi
district court of Kyiv city had 2 persons each, every person had 1.4 m?of
space while the national standard is at least 4 m2 (DBN V.2.2-26:2010.
Courts).

“The space of one-man cells in Prydniprovskyi district court of Cherkasy
city is 1.2-1.3 m? in the Ripkinskiy district court of Chernigiv Oblast it is 1
m?; in Sviatoshynskyi district court of Kyiv: 0.7 m?

° Dniprovskyi district court of Kyiv: the persons delivered from the
Lukianivskyi pretrial detention centre had only a slice of white bread
and a boiled egg for lunch. Prydniprovskyi district court of Cherkasy: the
accused S. had nothing for lunch.



+ many courts in their court rooms still
use metal bars instead of Plexiglas bar-
riers;

« there are no toilets or drinking foun-
tains for the accused or they are in
poor sanitary condition.

+  no bactericidal lamps for air disinfec-
tion;

« some courts are not equipped to en-
sure the participation of persons with
special needs in the court session;

. no conditions for a confidential talk
between the accused (convict) and a
solicitor.

Suggestions on modification of legisla-
tion:

It is necessary to modify the National Con-
struction Standards of Ukraine (Houses and
Constructions. Courts. DBN V.2.2-26:2010)
providing for:

« the rate of space of at least 4m2 and
the rate of air of at least 9m3 per per-
son in the premises for the accused
(persons on trial/convicts);

«  technical requirements for natural and
artificial illumination in the premises
for accused (persons on trial/convicts)
sufficient for prisoners to be able to
read case files (documents);

« equipment of rooms for confidential
conversations of accused (persons on
trial/convicts) with solicitors in the
courts;

«  equipping of smoking areas for the ac-
cused (persons on trial/convicts).

National preventive mechanism implementation

According to Instruction No. 1.1-1074/13-
119 of the Ukrainian Parliament Commis-
sioner for Human Rights of 11 June 2013
and Instruction No. 24003/1/1-13 of the
Cabinet of Ministers of Ukraine of 20 June
2013, the Ministry of Justice of Ukraine has
to complete the preparation of an action
plan to ensure the protection of rights of in-
dividuals involved in criminal proceedings.

7.2.7. Ministry of Health of Ukraine

According to the information of the Minis-
try of Health of Ukraine, at the beginning of
2014 Ukraine had: 84 psychiatric/psycho-
neurology hospitals with 37,856 beds, 46
children’s homes for 4,880 beds, 60 branch-
es of palliative and hospice care and 40 de-
toxification institutions.

In 2014, NPM Department officers made 25
visits to health care establishments:

« 10 psychiatric/psychoneurology hos-
pitals, 8 branches of palliative and hos-
pice care,

. 3 detoxification institutions and 4 chil-
dren’s homes

Violations of human rights and freedoms
detected during the visits of psychiatric
(psychoneurology) hospitals are as follows:

The problem of regulating the use of re-
straint tools for patients with psychological
disorders remains unresolved.

Violation of child’s rights when providing
psychiatric care: on admission, children
sign documents, e.g. the Informed Consent
of Patient but they do not understand its
content. The admission procedure of or-
phans and children deprived of parental
care is violated: for children over 14 years
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old — only their legal guardians give con-
sent, the guardianship and custodianship
agencies are not informed about their
hospitalization. Treatment and keeping of
children and adults in the same ward at the
Ukrainian Psychiatric Hospital under inten-
sive supervision of the Ministry of Health of
Ukraine are a gross violation of rights.

Systemic violations of human rights in com-
pulsory treatment: the violation of right to
be personally present at the hearing of a
case on extension, change or cessation of
the application of compulsory treatment,
the use of handcuffs when transporting
and keeping individuals in in-patient de-
partments of other hospitals, in particular,
when treating physical ilinesses; no mecha-
nism for the use of age pension and social
payments by patients under compulsory
treatment.

Numerous problems were recorded related
to proper nutrition of patients: due to the
financial crisis and price escalation the hos-
pitals were not able to meet the daily meal
requirements. Taking into account the side
effects of medications given to psychiatric
patients, those who did not receive food
packages from relatives were actually un-
dernourished.

Violation of the right to proper medical
treatment: overcrowded wards in the most
visited hospitals, the absence of chairs, cup-
boards, tables and other furniture makes it
impossible to ensure a proper curative en-
vironment.

Limited right to communication: the ab-
sence of a unique procedure for the use
of mobile phones leads to restrictions be-
ing introduced at the discretion of hospital
staff; seeing relatives at weekends and holi-
days is forbidden in the Ukrainian Psychiat-

ric Hospital under intensive supervision of
the Ministry of Health of Ukraine.

No conditions for recreation and rehabilita-
tion: there are no recreation rooms at all, or
they are too small; there are no rehabilita-
tion activities at psychiatric hospitals with
patients under compulsory treatment, for
example, in the Ukrainian Psychiatric Hos-
pital under intensive supervision of the
Ministry of Health of Ukraine.

Violation of rights in the Ukrainian Psychi-
atric Hospital under intensive supervision
of the Ministry of Health of Ukraine:

+  the subdivision of the State Penitentia-
ry Service of Ukraine protects and su-
pervises the patients in the premises of
the hospital, which represents a gross
violation of the national legislation and
respective international standards;

-« violation of periods of stay of individu-
als for whom the court has changed
the type of compulsory treatment;

« limitation of patients’ right to com-
munication, including interfering with
one-on-one meetings of the patient
with their solicitor or legal representa-
tive;

«  improper medical care;

- overcrowded wards, no free access to
sanitary rooms etc.

In response to multiple requests of the
Commissioner, the officials of the Ministry
of Health Care, instead of holding their own
inspection, transferred the requests to the
hospital, which represents a gross violation
of the legislation and discredits the inspec-
tion objectivity and actually signifies the



self-removal of the Ministry’s administra-
tion from solving patients’ problems. So,
on 24 November 2014, the Human Rights
Commissioner sent a proposal to check the
information and take appropriate meas-
ures to the Prosecutor General of Ukraine.

Due to the firm stand of the Human Rights
Commissioner and the involvement of
prosecution agencies, the observance
of rights of the hospital patients was im-
proved: the schedule of visits was changed
and the right to be present at court ses-
sions is secured.

Suggestions on improvement of legisla-
tion based on the monitoring findings:

1) Initiate amendments to article 9 of the
Law of Ukraine ‘Principles of Ukrainian
Legislation on Health Care”: add the
application of preventive measures
to an individual who is going to be
under consideration of or has already
received a decision on the application
of compulsory treatment according to
article 508 of the Criminal Procedure
Code of Ukraine, to the list of grounds
for limitation of rights related to the
health condition of an individual.

2) Develop, taking into account the sim-
plicity for psychiatric individuals, espe-
cially for children, the form of informed
consent to volunteer hospitalization
for psychiatric care.

3) Amend the Order No. 359 of the Minis-
try of Health of Ukraine of 19 Decem-
ber 1997, by adding ‘Forensic Psychia-
try’to the list of medical specialties.

4) Develop and approve typical docu-
ments of psychiatric and psychoneu-
rology hospitals.

National preventive mechanism implementation

5) Amend the Procedure for Provision
of Children with Psychiatric Care ap-
proved by Order No. 400 of the Min-
istry of Health of Ukraine of 18 May
2013 in order to make the mechanism
of notification of children’s guardi-
anship and custodianship agencies
about hospitalization of children
clearer.

6) Review the clinical protocols of provi-
sion of psychiatric care taking into ac-
count the latest achievements in medi-
cine.

7) Facilitate the use of video conferences
and equipping rooms for on-site ses-
sions in psychiatric/psychoneurology
hospitals when hearing cases on forced
hospitalization, change or cancellation
of compulsory treatment.

7.2.8. Ministry of Social Policy of Ukraine

According to the information of the Minis-
try of Social Policy of Ukraine, the network
of social protection bodies in 2014 consist-
ed of:

- residential facilities for elderly and
disabled people — 67 facilities (7,025
individuals);

«  assisted living facilities for war veterans
and labour veterans, elderly care facili-
ties — 28 facilities (5,726 individuals);

«  special boarding houses - 2 facilities
(256 individuals);

«  psychoneurology residential facilities —
144 facilities (28,262 individuals);

« orphanages - 49 facilities (2,436 indi-
viduals);
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«  stationary branches of local centres of
social servicing (social service provi-
sion) — 339 facilities.

In 2014, the NPM Department’s officers
together with regional coordinators of the
Human Rights Commissioner visited 29 fa-
cilities of the social protection system and
service for children. Monitoring re-visits
were performed to 9 facilities.

Typical violations of rights and freedoms of
inmates of the facilities were recorded dur-
ing the year.

The application of physical restraining and
isolation that is not regulated by any legis-
lative document. The psychoneurology res-
idential facilities have rooms that are used
for isolation of patients in an acute psycho-
logical condition.

Improper treatment and servicing of pros-
trate patients, inmates:

« at the time of visit all children of 4th
profile Komarivskyi orphanage were
lying in wet draw-sheets;

+ all bed-ridden women of the Malyzhen-
skyi psychoneurology residential facility
were without incontinence pads, lying
on rubber sheets covered with draw-
sheets. The staff explained that they were
going to wash the patients. But a re-visit
found the same situation: women were
without incontinence pads and some of
them were lying on wet draw-sheets;

«  patients of Lvivskyi elderly care facility
do not have enough quantity of incon-
tinence pads (one incontinence pad
a day), women of the Vynogradivskyi
elderly care facility do not have any hy-
giene products.

Moreover, the visit detected violations of
patient’s rights to health care and medical
aid:

« the biggest problem is insufficient
staffing of the facilities, especially with
the nursing staff and medical attend-
ants. The majority of vacant positions
are caused by the remoteness of the
facilities’ location (20-50 km from the
district centre, 70-200 km from the
centre of the region);

« another important problem is the ad-
vanced training and re-training of doc-
tors and nursing staff involved in the
social protection system at their own
expense, since the salary is extremely
low;

«  the residential facilities have poor or-
ganization of sanitary and disease con-
trol measures;

« there is no regulatory framework for
the frequency of inspections of rooms
and patients by medical staff;

«  the patients do not have basic dental
care, not to mention a specialist.

Improper maintenance of medical docu-
mentation: primary medical records are
not made in accordance with the forms
set by the Ministry of Health Care of
Ukraine.

Poor medical care of TBC patients and in-
sufficient TBC prevention activities:

« the administration of facilities provides
for the transportation of some patients
to health care establishments every
year, bed-ridden patients do not have
X-rays at all;



+ there were 13 cases of pulmonary
tuberculosis recorded in 2011-2013
among patients of the Kirovskyi house
for disabled persons, and 14 of their
patients caught TBC in 2014; three
of them died. This was caused by a
spread in Novozlatopilska Psychiatric
Hospital, Huliay-Pole District, Zapor-
izhzhia Region, where the patients
were treated.

Violation of the rights of individuals with
special needs to rehabilitation:

« outdated regulation on the number
of staff at residential facilities (of all
types);

+ no developed modern and afford-
able methods for implementing re-
habilitation programs at residential
facilities;

« no adequate qualified personnel who
could perform rehabilitation for spe-
cial needs individuals;

» the social and household rehabilita-
tion is limited to work in the garden
and cleaning in neuropsychiatric resi-
dential facilities, and to self-care in
geriatric and residential facilities for
elderly and disabled people. There are
no workshops at all, and the sports and
rehabilitation activities are organized
only partially;

« insufficient supply of wheelchairs,
making regular walks of bed-ridden
patients more difficult, and specially
equipped chairs;

«  no rehabilitation activities and leisure
time organized for bed-ridden pa-
tients.

National preventive mechanism implementation

Poor condition of rooms:

violation of international standards in
terms of residential space per person is
typical for neuropsychiatric residential
facilities and orphanages;

rooms have poor illumination;

since there are not enough cupboards
and wardrobes, personal clothes and
belongings are kept on beds, hangers,
windowsills or in cloakrooms accessi-
ble only to the staff;

poor condition of rooms, lounges (bro-
ken tiles, no curtains, poor lighting, bro-
ken appliances, fungus on the walls);

worn-out  upholstered  furniture:
clothes, mattresses, pillows and bed-
sheets. The majority of bed-sheets are
not marked. There are no markings on
the clothes and footwear of patients
and the clothes and footwear are not
suitable or adequate in terms of size
and season;

inadequate ventilation in residential
buildings: persistent odour of urine;

since there are no refrigerators to store
food, the patients cannot store food
packages from relatives;

the patients do not have unimpeded
24/7 access to potable water: there are
no drinkable water reservoirs in public
areas or in rooms.

Inadequate equipment and exploitation of
sanitary rooms:

the condition of the plumbing is very
poor; residences have an inadequate
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number of toilet bowls so the basic
needs of patients are not met prop-
erly;

+ the sanitary rooms do not have toi-
let paper or disinfectant; some of the
patients do not have toothbrushes or
toothpaste;

. the doorframe is too narrow, and there
are no special devices in the sanitary
room for young patients; the access to
hygienic procedures for wheelchair us-
ers is hindered;

- there are no partitions in showers and
toilets, which violates the right to pri-
vacy.

Inadequate equipment and exploitation of
other premises, for example:

«  the public area does not have any cov-
er for protection from rain and snow
and sunshine, and there are no bench-
es or pavilions;

« the bath and laundry room do not
have heat treatment equipment, mak-
ing the work of staff more complicated.

Violation of right to equality:

«  the Lvivskyi elderly care facility groups
the patients depending on their neat-
ness and social skills to eat food in dif-
ferent rooms;

« when giving permission for meet-
ings and visits of patients to relatives
(guardians), the administration of the
Nizhynskyi orphanage requires that
relatives (guardians) handover X-ray
results, citing a non-existent regula-
tion.

Violation of right to information:

+ no possibility to exercise the right to
complain: there are no director’s vis-
iting hours, no records of visitors and
no book of complaints and sugges-
tions; there is no access to information
about human rights and addresses of
authorities dealing with patients’ peti-
tions;

«  the staff controls the opportunity, time
and duration for watching TV;

« limited list of periodicals available in
the facility (for staff mainly).

Requests of the Ukrainian Parliament Com-
missioner for Human Rights

On 29 January 2014, the Commissioner for
Human RIghts sent the Zaporizhzhia Re-
gion State Administration requests about
ensuring the rights of children from the
Chernigivskyi orphanage of Zaporizhzhia
Region Council.

Given the lack of adequate medical care
seriously ill children from the Chernigivs-
kyi orphanage and absence for years of
results of efforts to solve this problem, the
Ombudsman suggested taking immedi-
ate measures to protect the rights of seri-
ously ill children from cruel, inhumane or
humiliating treatment by transferring them
to another institution and reforming of the
Chernigivskyi orphanage.

In response to the request, the Head of
Zaporizhzhya Region State Administration
informed the Commissioner about a deci-
sion on the phased reform of the orphan-
age into a neuropsychiatric residential facil-
ity and the transfer of children to facilities
that are closer to the centre of the region.



Pursuant to this decision, 27 children from
the Chernigivskyi orphanage have already
been moved to the Zaporizhzhia orphan-
age and 8 children to the Kirovskyi House
for the Disabled.

Suggestions on improvement of legisla-
tion to prevent improper treatment based
on the monitoring results:

«  takeactions to license medical practice
atresidential facilities that should meet
unified qualification requirements in
order to ensure adequate medical care
and service;

«  regulate the procedure for physical re-
straint and isolation of individuals suf-
fering from mental diseases and kept
in social protection institutions (neu-
ropsychiatric residential facilities and
orphanages) in pursuance of article 8
of the Law of Ukraine ‘On Psychiatric
Aid"):

« improve the quantity of medical staff
of residential facilities (of all types) and
stationary branches of local centres of
social servicing in order to improve the
social servicing and rehabilitation ser-
vices provision to fosterlings;

+ develop sanitary rules and norms for
equipment, maintenance and organi-
zation of activities of residential facili-
ties of the social protection system;

« advance the adoption of the new ver-
sion of Model Regulation at the neu-
ropsychiatric residential facility and
the modification of Model Regulation
at the residential facility for elderly and
disabled people and the orphanage to
ensure they comply with the interna-
tional and national modern standards

National preventive mechanism implementation

of supporting elderly and disabled
people and children;

« regulate the functioning of depart-
ments and ‘supervision rooms’ and
their equipment;

« regulate the organization of sanitary
and disease control measures in resi-
dential facilities;

« regulate the indications and counter-
indications for placing the elderly and
the disabled in residential facilities of
the social protection system;

«  develop Procedure for recording, keep-
ing and control of spending of a part
of pensions of disabled patients (25%)
that the facility is a guardian of;

- develop the Model Rules of Conduct of
residential facilities of a specific type;

« introduce unique requirements for
maintenance of internal documenta-
tion (records of visits, records of shifts
of personnel, injury records, incoming
and sent documents (correspondence)
registration logs etc.) by the facilities;

«  bring Order No. 62 of the Ministry of
Social Protection of Ukrainian Soviet
Republic, dated 25 April 1983 ‘On Ap-
proval of the Instruction for Calcula-
tion of Lingerie, Bed-sheets, Clothes
and Footwear’ into compliance with
current legislation.

7.2.9. Ministry of Education and Science of
Ukraine

The education system establishments to
be monitored by the officials of the na-
tional preventive mechanism include 801
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residential facilities in state and communal
ownership that had about 115,000 stu-
dents and preschool children enrolled and
residing at the beginning of the 2014-2015
academic year.

The officers of the NPM Department visited
7 education system establishments in 2014.

According to the results of monitoring vis-
its to the above mentioned institutions of
the Ministry of Education and Science of
Ukraine, there were instances with viola-
tions of the rights of pupils to privacy and
personal space, adequate medical care and
rehabilitation and a decent standard of liv-
ing. A significant number of deficiencies
identified during the monitoring visits are
related to the need for repairs in the rooms,
showers, toilets, laundries, assembly halls
and gyms.

Suggestions on improvement of legisla-
tion for prevention of improper treatment
based on the monitoring results

1)

Modify the Regulation on special sec-
ondary boarding school for children re-
quiring the correction of physical and
(or) mental development in order to re-
view a number of counter-indications
for admission and ensure their right to
education at schools.

Provide a choice of rehabilitation
means, medical facilities tailored to the
individual needs of children with dis-
abilities by initiating — together with
the Ministry of Health and the Ministry
of Social Policy of Ukraine — changes
to the Regulation on provision of cer-
tain categories of people with techni-
cal and other means of rehabilitation
and formation of the state order.

Ensure the functioning of an appropri-
ate network of institutions for educa-
tion of children with conditions close
to family ones by reforming the exist-
ing and creating new types of residen-
tial institutions.



The right to personal data protection

THE RIGHT TO PERSONAL

8.1. General information about the first
year of functioning of the Department
for Personal Data Protection

In 2014, the Commissioner received 928
petitions about personal data protection.
485 proceedings on violation of personal
data protection rights were initiated to ad-
dress the petitions. 365 of them did not
discover any violations and explanations of
the provisions of the Law were given to citi-
zens. The majority of petitions were about
personal data protection violations in the
following fields: finance (40%), education
(30%), Internet (13%), health care (7%), so-
cial protection (6%), public utilities (4%).

53 routine and occasional checks of per-
sonal data controllers were conducted in
2014. Educational establishments (27),
health care institutions (12), public utilities
(1), railway transport (2), trade unions (1),
financial institutions (5) and law enforce-
ment bodies (5) were checked among oth-
ers. Based on the results of petition consid-
eration and routine checks held, in 89 cases
the consultations were given to prevent or
remedy violations of the legislation on per-
sonal data protection (30 of them followed
the checks). There were 8 protocols about
bringing to administrative responsibility.

It should be also noted that in 2014 the of-
ficers of the Department for Personal Data
Protection delivered 29 lectures for repre-
sentatives of law enforcement, health care,
education agencies, legal counsels, judges,

officials of HR services, public bodies and
local authorities to increase their aware-
ness of personal data protection.

8.2, Human rights violations in the pro-
cessing of personal data

8.2.1. In law enforcement

Within the routine activities to control the
observance of legislation on personal data
protection by internal affairs agencies, spe-
cial attention was paid to the procedures of
making, maintaining and use of fingerprint
records.

The checks of municipal and district inter-
nal affairs offices discovered a large num-
ber of cases of the illegal storage of finger-
prints of persons that are not obliged to
be fingerprinted under the legislation (e.g.
witnesses) and persons whose fingerprints
should have been deleted (e.g. those who
were at a certain point suspected, detained
etc., but later they were acquitted/crimi-
nal proceeding was ceased). For example,
there were about 1,000 cases of illegal fin-
gerprinting in 2014 detected in 2 out of 5
inspected district offices.

Such a situation contradicts not only the
legislation about personal data protec-
tion and law enforcement activity but also
the caselaw of the European Court of Hu-
man Rights. In cases of MK v. France, S and
MARPER v United Kingdom, the European
Court of Human Rights decided that hold-
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ing fingerprints of arrested individuals who
were later acquitted or charges against
them were dropped is a violation of the
right to privacy under the European Con-
vention on Human Rights

This situation is caused, among other
things, by the outdated nature of legal
framework in the domain of fingerprinting
and its provisions do not comply with the
provisions of the Law of Ukraine ‘On Per-
sonal Data Protection

8.2.2. In health care

Consideration of petitions and random rou-
tine checks held in health care establish-
ments and local offices of the Ministry of
Health Care of Ukraine detected a range of
issues related to the processing of personal
data in the health care domain, in particu-
lar:

+ no unified practice for processing of
patients’ personal data and for storage
of such information by health care es-
tablishments;

« legislative provisions regarding the use
of personal data for research are far
from being perfect. For example, some
regulatory acts require the research to
be conducted with anonymous data
exclusively, whereas others allow re-
search with personal data. In reality,
the research is usually performed with
the use of personal data:

« unjustified collection of personal data
about health of individuals by health
care administrations. It often happens
that health care bodies at region/mu-
nicipal level collect the medical infor-
mation about individuals from health
care establishments at the request of

other public bodies/private actors or
for their own needs. Health care estab-
lishments are not notified about the
grounds and purpose of such informa-
tion requests, and this is a violation of
article 16 of the Law of Ukraine‘On Per-
sonal Data Protection’ Moreover, such
information — in violation of articles 6
and 11 of the Law — is often kept by
the health care body though it is not
necessary for its duties;

no/improper recording of actions re-
lated to medical personal data and
documents that contain such data;
this is a violation of clause 3.11 of
the Standard Procedure for Personal
Data Processing. Medical information
kept at health care establishments is
usually not registered, the operations
related to access to such information
are not recorded (for example, there
are no records about when certain
documents that contain medical in-
formation about an individual are
viewed and by whom). Such a situa-
tion makes it impossible to identify a
responsible person and, consequent-
ly, to restore the rights of the data
subject in case of loss of medical
documents.

introduction of the automated infor-
mation system ‘E-register of Patients
of Ukraine’ with no regulatory acts
regulating its creation, testing and
operation. The issue of introduction
and operation of the automated in-
formation system ‘E-register of Pa-
tients of Ukraine’should be regulated
by the respective law that will clearly
define: administrator/controller of
the E-register of Patients of Ukraine,
location of information carriers
where the register’s data is stored;



information entered into the regis-
ter when an individual seeks medical
help; term for register’s data storage
and sources of data collection; rights
of patients; general requirements
pertaining to the procedure of regis-
ter maintenance (data entry, modify-
ing, copying, deleting etc.); the need
to introduce for register users dif-
ferent access levels to personal data
and other information on the register
depending on their duties; the need
to ensure that users undertake meas-
ures to maintain the confidentiality
of the information of the register; ba-
sic principles of registered data ex-
change between executive authori-
ties, health care institutions as well
as other enterprises, establishments
and organizations; general require-
ments pertaining to the recording of
operations related to personal data
processing in the register; register
control activities; key principles of
protection of the information in the
register.

Based on and in pursuance of the proposed
law, in order to make its provisions clearer,
the Cabinet of Ministers of Ukraine should
develop and adopt relevant regulations
that would define certain procedures of
personal data processing in the E-register
of patients including the recording pro-
cedure of operations related to data pro-
cessing, mechanism of interaction and in-
formation exchange between users of the
register.

8.2.3. In advocacy and legal practice

The Secretariat of the Commissioner re-
ceives many petitions about violation of
an advocate’s rights to access to personal
data. The majority of personal data are con-

The right to personal data protection

fidential so they are the classified as sensi-
tive information. According to the Law of
Ukraine ‘On Advocacy, an advocate does
not have any right to obtain sensitive in-
formation. This provision limits the right
of the advocate to obtain confidential in-
formation about their clients as well. Thus,
the advocate is not able to secure the right
to protection and legal assistance; and this
also undermines the equality of rights with
other parties of the proceeding, adversary
nature and freedom in evidence provision.
Given this, it is advisable to modify the Law
of Ukraine ‘On Advocacy’ so as to expand
the rights of advocates to collect personal
data and copies of documents with such
data in order to use them as evidence as
prescribed by law.

8.2.4.In notary

The Commissioner has detected the am-
biguous application of the Law of Ukraine
‘On Notary’ (part 2 art. 44) related to the
presentation of a certificate that an individ-
ual does not suffer any mental disease that
may affect their ability to understand and
control their actions. According to provi-
sions of the Law of Ukraine ‘On Notary, the
notary officer may only obtain a certificate
that an individual does not suffer any men-
tal disease. However the Law does not de-
fine what kind the certificate should be if a
customer of the notary officer does have a
mental disease. The mechanism for obtain-
ing such a certificate (the notary officer re-
quests independently or otherwise) is not
defined either. Thus, the provision of the
Law of Ukraine ‘On Notary’ (and, if neces-
sary, article 6 of Law of Ukraine ‘On Psychi-
atric Help') needs to be clarified and have a
clear definition of the powers of the notary
officer and of the mechanism for obtaining
a certificate about the psychological condi-
tion of an individual.
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8.2.5. In education

In 2014, the Secretariat officers performed
routine field checks of preschool and sec-
ondary school institutions to check wheth-
er they observe legislative requirements
on personal data protection. In general,
processing of data of employees, pupils
and their parents meets the requirements
of the relevant legislation. At the same time
the attention of the Ministry of Education
and Science of Ukraine was drawn to major
systemic defects and violations in the do-
main, in particular:

+ many educational establishments
keep documents with personal data of
pupils, including medical information,
in the archives though the retention
period has expired;

«  some educational establishments col-
lect and store copies of passports and
ID codes of parents and other family
members though this is not stipulated
by any regulatory act that regulates the
activity of educational establishments;

+ most educational establishments do
not require their employees to under-
take measures to maintain the confi-
dentiality of personal data that have
become known to them in connection
with performance of their professional
duties and job descriptions do not
have provisions about liability for dis-
closure.

8.2.6. In housing and public utilities

The Commissioner receives many com-
plaints about excessive lists of personal
data (as well as copies of documents with
such data) that consumers are required to
submit when concluding public utilities

contracts. A public utilities contract shall be
drafted in accordance with the public utili-
ties provision rules and model agreement.

In practice, companies often ask con-
sumers to present information (copies of
passport, ID code, property title etc.) that
is not required by the regulations men-
tioned above. At the same time it should be
stressed that by-laws that regulate public
utilities provision sometimes require much
less data than is actually necessary for
proper performance of the contract when
concluding a service contract with a con-
sumer.

Thus, the process of personal data collec-
tion in order to conclude a service contract
shall be regulated by the state and based
on a pro rata principle. It is advisable to de-
fine a clear list of information (documents)
to be presented by a consumer to a public
utility company.

8.2.7.In labour relations

Introduction of fingerprint identification
procedure by some enterprises (before
granting access to premises the finger-
print of employee is compared to its digi-
tal copy in the database of the company)
was one of the thorny questions in the pe-
titions of 2014. If the right of a company’s
administration to collect and use biomet-
ric data is not defined by the law, the pro-
cessing of such data is subject to special
voluntary consent of an employee (with
no compulsion or threat of being fired).
Thus, in this case it is advisable to use the
verification procedure (before granting
access to premises the fingerprint of the
employee is compared to its digital copy
that is stored on a secured microchip in
the key). Storage of biometric data on a lo-
cal device and not in the unified database



significantly reduces the risk of unauthor-
ized access or illegal use.

8.3. Improper application of legislative
provisions on personal data protection
during data processing

Again it should be stressed that, according
to article 11 Law No. 2297-VI, the consent
of a data subject is only one of six grounds
for personal data processing. Employers
process information about their employees
and hospitals process information about
their patients since this is required by the
law (clause 5 part 1 article 11 of the Law)
so they do not need any special consent of
employees (patients). Public bodies and lo-
cal authorities also do not need any special
consent to personal data processing be-
cause they have to process personal data
according to the permit provided by the
law to perform their obligations (clause 2
part 1 article 11 of the Law).

The right to personal data protection

At the same time, in Ukraine, the consent
as a basis for personal data processing was
widely used both by public bodies and lo-
cal authorities, by educational and health
care establishments. Thus, the exercise
of rights by individual often depended
directly on such consent (e.g. the State
cadastre registrar cannot give any cadas-
tre number to a land lot without the ap-
plicant’s consent to their personal data
processing). Such a situation leads to a
violation of the principle of voluntary con-
sent as well as a violation of the respective
rights of an individual.

Therefore, there is a strong need to have
the analysis of regulatory acts concerning
the relations in the competence of public
bodies if they comply with the require-
ments of the Law of Ukraine ‘On Personal
Data Protection; in particular the analysis
of the grounds for personal data process-
ing defined by such acts.
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THE RIGHTTO ACCESS TO PUBLIC

Typical violations of the right to access
to public information and recommen-
dations on measures to be taken to ad-
dress them

Analysis of application of the Law of
Ukraine ‘On Access to Public Information’
indicates that the typical violations of the
right to information are:

+  Failure to reply to a request within the
period defined by law;

+  Refusal to grant an access due to the
fact that the information requested is
considered to be restricted;

+  Refusal to grant an accessdue to the
fact that access to information has
been lawfully restricted prior to the re-
ceipt of the request;

« Failure to provide information on
spending of budget funds, possession,
use or disposal of state or municipal
property;

+  Denial of access to copies of declara-
tion of assets, revenues, expenses and
financial liabilities;

«  Failure to provide information with
reference to public sources or with
reference to the fact that the request-
or has not indicated the purpose for
which information requested; or with
invitation to review the information

requested in the premises of the ad-
ministrator;

Based on analysis of the definition of ‘pub-
lic information’ contained in Article 1 of the
Law of Ukraine ‘On Access to Public Infor-
mation; it appears that all information held
by an authority is public information.

The access to public information may be
limited, particularly if it is for restricted cir-
culation only. To ensure the proper imple-
mentation of the right to access to public
information, the following algorithm is rec-
ommended to spending units when defin-
ing whether the requested information is
for restricted circulation only:

1) verify whether such information be-
longs to the categories defined in Arti-
cle 9 of the Law of Ukraine‘On Access to
Public Information! It is important to un-
derstand that, this being the case, it shall
not automatically entail classification of
this information as restricted. The above
regulation only stipulates that such in-
formation may be considered restricted.
That is, information contained in any
memorandum shall not automatically
be considered restricted. This is possible
if a three-level test (required by Article 6
of the Law of Ukraine‘On Access to Pub-
lic Information’) has proved the grounds
for such restriction;

2) determine whether such informa-
tion belongs to the category, access



to which cannot be restricted under
the law, including by classifying it as
restricted information for service use
only. Such information, in particular,
shall include information specified
in sections five and six of Article 6 of
the Law; information that must be
disclosed pursuant to section 15 of
the Law, as well as other types of in-
formation, access to which may not be
restricted according to the law (e.g.,
the Laws of Ukraine ‘On Information/,
‘On Principles of Prevention and Com-
bating Corruption) ‘On Local Govern-
ment;, etc.);

3) conduct a three-level test, i.e. check
the compliance with the set of require-
ments as stipulated by Article 6. In this
case, denial of access to information
shall be justified, if the administrator
provides respective explanations to
the requestor: a) what interests may
be threatened by disclosure of the in-
formation requested (national secu-
rity, territorial integrity, public order);
b) what is the purpose of restricting
access to it (prevention of disorder
or crime, protection of public health,
protection of reputation or rights of
others, preventing the disclosure of
information received in confidence, or
maintaining the authority and impar-
tiality of the judiciary); c) how grave is
the materiality of the damage that may
be inflicted to those interests by disclo-
sure; d) why does the damage from dis-
closure of such information outweigh
the public interest in obtaining it.

Denial of access shall be considered unrea-
sonable if the administrator is not able to
explain the risks related to disclosure of the
requested information (i.e., such risks may
as well not be the case).

The right to access to public information

It should be remembered that one and the
same information cannot be simultane-
ously classified as restricted information
and a state secret. However, confidential
information and information which is se-
cret by law (except a state secret), can also
be restricted by the administrator provided
the steps above are respected. In addition,
when using the terms ‘national security,
‘public order; ‘public health] ‘reputation or
rights of others; it is recommended to re-
sort to the clarifications given in the Sira-
cusa Principles regarding restrictions and
deviations from the provisions of the In-
ternational Covenant on Civil and Political
Rights (http:/legislationline.org/ru/docu-
ments/action/popup/id/14624).

According to section four of Article 6 of the
Law of Ukraine ‘On Access to Public Infor-
mation; restricted information must be
provided by the information administrator
if there is no legitimate reason for restrict-
ing access to such information that existed
previously. This means that failure to pro-
vide information would be justified only if
the administrator has a reasoned opinion
that legitimate grounds for restricting ac-
cess to the information requested persist
to the day of response to the requestor (i.e.,
in every case when access to such informa-
tion is denied, a three-level test should be
conducted). A reasoned opinion on the
three-level test results should be provided
by the information administrator whenever
it denies access to information.

A common practice is refusal to provide re-
quested information citing the fact that it
contains personal data of officials who did
not give their consent to the disclosure of
information about them.

Guarantees of both the right to information
(Article 34), and the right to privacy (Article
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32) granted to every citizen by the Consti-
tution of Ukraine require balancing the pri-
vate interests of personal information con-
fidentiality and the public interest in such
information.

According to Article 2 of the Law of Ukraine
‘On Personal Data Protection) processing of
personal data is any action or combination
of actions including the use and distribu-
tion (distribution, sale, transfer) of personal
data. Analysis of the provisions of Article
11 of the Law of Ukraine ‘On Personal Data
Protection’indicates that personal data can
be processed in accordance with the law or
with the consent of the individual. Similar
provisions are contained in the first para-
graph of Article 16 of the Law of Ukraine
‘On Personal Data Protection; according to
which ‘the procedure for access to personal
data by third parties shall be determined by
the consent of the subject of personal data
provided to the controller of personal data
for processing these data, or according to
the requirements of the law"

In order to balance the interest of individu-
als to limit access to their personal informa-
tion and the right of the society to know
socially necessary information, the law pro-
vides for a number of occasions when per-
sonal data can be distributed without their
consent. Several of these cases involve the
provisions of Article 5 of the Law of Ukraine
‘On Personal Data Protection’.

Accordingly, if the requested informa-
tion, inter alia, contains personal data of
a person, but access to such information
is not limited by law (e.g., part five of Ar-
ticle 6 of the Law of Ukraine ‘On Access
to Public Information’), such information
(personal data) shall be provided in ac-
cordance with the law, and the consent

of the subject of personal data is not nec-
essary.

In addition, section two of Article 5 of the
Law of Ukraine ‘On Personal Data Protec-
tion’ determines that personal data of pub-
lic officials of a state or local government
authority relating to performance of their
official functions shall not be considered
confidential information.

So, each time an information administrator
receives a request for access to information
containing personal data of an official (of-
ficer), it should checked, to see if the infor-
mation requested is related to the persons’
performance of their official functions.

It is not allowed to restrict access to in-
formation on disposal of budget funds,
possession, use or disposal of state or mu-
nicipal property, including copies of rel-
evant documents, conditions for receiving
such funds or property, surname, name
and patronymic of individuals and enti-
ties that received the funds or property.
Under the requirements of Article 6 of the
Law of Ukraine ‘On Access to Public Infor-
mation, this provision does not apply to
cases where publication or disclosure of
such information may harm the interests
of national security, defence, investigation
or prevention of crime (part five Article 6
of the Law of Ukraine ‘On Access to Public
Information’).

The list of administrators of such informa-
tion under the Act is not limited to public
authorities. Information on disposal of as-
sets (property) received by an economic
entity from local or state budget shall be
socially necessary information. All business
entities, including state or municipal enter-
prises, institutions and organizations shall



be administrators of information on spend-
ing of budget funds or state or municipal
property received under the provisions of
Article 13 of the Law of Ukraine ‘On Access
to Public Information’.

Unfortunately, the analysis of complaints
received by the Commissioner shows that
currently the authorities’ refusal to provide
copies of officials’ declarations remains
common practice.

In this context, it should be emphasized
that data contained in the declaration of
assets, revenues, expenses and financial
liabilities, drafted in the form and man-
ner established by the Law of Ukraine ‘On
Principles of Prevention and Combating
Corruption, shall not be considered as re-
stricted information, excluding the data
specified in paragraph two of Article 12 of
this Law (section six of Article 6 of the Law
of Ukraine ‘On Access to Public Informa-
tion’).

The right to access to public information

Personal data specified in declaration of
assets, revenues, expenses and financial
liabilities drafted in the form and manner
established by the Law of Ukraine ‘On Prin-
ciples of Prevention and Combating Cor-
ruption’ shall not be considered as restrict-
ed information, except the information
specified in this Law (Article 5 of the Law
of Ukraine ‘On Personal Data Protection’).
Current case law on this issue: Resolution
of the Supreme Administrative Court of
Ukraine No. K/800/13813/14 of 14 January
2015.
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10.1. Overall situation with implementa-
tion of the principle of non-discrimina-
tion

Amendments introduced to the Law of
Ukraine ‘On Principles of Prevention and
Combating Discrimination in  Ukraine,
in particular with active participation of
experts and advocacy on behalf of the
Commissioner for Human Rights, are a
positive trend in the legal provision of the
non-discrimination principle. The Law was
amended and thus brought in line with the
European standards in terms of conceptual
apparatus and, also, the list of prohibited
discrimination forms was expanded; the
mandate of the Commissioner in monitor-
ing compliance with the principle of non-
discrimination was broadened; the types of
legal liability for discrimination were speci-
fied; the principle of division of the burden
of proof in discrimination cases was intro-
duced.

At the same time, a significant number of
laws require harmonization with each other
and with the Law of Ukraine ‘On Principles
of Prevention and Combating Discrimina-
tion in Ukraine’; anti-discrimination regula-
tions must be introduced. Also, further im-
provement of legal regulation is needed, in
particular on the use of affirmative action,
anti-discrimination examination proce-
dures and ‘decriminalization’ of discrimina-
tion sui generis, which is neither an effec-
tive nor a proportional way to bring the
perpetrators of discrimination to justice.

The monitoring of central and local author-
ities’ performance of their mandate in the
field of non-discrimination demonstrated
a lack of a comprehensive and integrated
approach. In particular, the core activities
of state bodies in the sphere of combat-
ing discrimination in Ukraine are focused
on awareness-raising events and other
functions, such as drafting proposals on
streamlining legislation on preventing and
combating discrimination, while promot-
ing scientific development and implemen-
tation of affirmative action were actually
ignored. The reason for this is, above all,
the low level of awareness of executives
at various levels of local government and
self-government on the provisions of anti-
discrimination legislation, and lack of infor-
mation about the best practices of its im-
plementation.

Analysis of discrimination cases tried in
civil and administrative courts, which is an
insignificant, but actively developing trend,
points to the urgent need for training judg-
es on international standards and Europe-
an anti-discrimination law to eliminate the
revealed deficiencies in law enforcement
and interpretation.

Despite the effective implementation of
the Action Plan for the Commissioner’s
Strategy 2014-2017 for Preventing and
Combating Discrimination in Ukraine in
2014, this strategy is no substitute for a
comprehensive government strategy, the
adoption of which is essential for streamlin-



ing the system and ensuring efficient per-
formance of public authorities in this field.
Provided adequate coverage of preventing
and combating discrimination is ensured,
the National Human Rights Strategy devel-
oped by the government may play this role.

10.2. Discrimination based on the
grounds of ethnicity (nationality) and
the rights of national communities in
Ukraine

The issue of further harmonization of
Ukrainian legislation protecting the rights
of national communities in Ukraine and
the right to freedom from discrimination
based on grounds of ethnicity (nationality)
in line with the norms of international law
recognized by Ukraine and taking into ac-
count the specific needs of individual eth-
nic groups or vulnerable members of these
groups through the adoption of legislation
providing for appropriate positive action at
national and local levels, remains high on
the agenda.

Massive internal displacement involving
members of certain ethnic communities,
which occurred as a result of occupation of
the Crimean peninsula by the Russian Fed-
eration and the anti-terrorist operation in
the eastern Donetsk and Lugansk regions,
has led to increased ethnic, linguistic and
religious patchiness of the population in
areas accommodating immigrants. Accord-
ingly, this situation has made more press-
ing the issue of rethinking measures aimed
at preserving the ethnic, linguistic, and
religious identity of internally displaced
persons being representatives of national
communities, and preventing unwanted
assimilation processes.

The Commissioner’s monitoring of ob-
servation of internally displaced persons’

Freedom from discrimination

rights revealed a number of problem situ-
ations with the placement of Roma tempo-
rary immigrants. In particular, information
was received on the refusal to admit and
temporary accommodate Roma IDPs in
several areas, and on involving law enforce-
ment agencies in forced evictions of Roma
from their equipped habitats and more.

Despite the nearly two-year implementa-
tion of the Action Plan on Implementation
of the Strategy for Protection and Integra-
tion of the Roma Minority into the Ukrain-
ian Society until 2020, the situation with
Roma rights in comparison with previous
years has not changed fundamentally.
Monitoring visits to regions, analysis of the
central authorities’ performance and the re-
sults of public monitoring of implementa-
tion of the Roma Strategy Action Plan, con-
ducted jointly with NGOs, showed virtually
the same acute problems of the Roma in
the areas of documentation, access to edu-
cation, health and employment.

This inefficiency of ensuring the rights of
the Roma, among other things, is due to
the shortcomings of the Action Plan, which
focuses mainly on informational and edu-
cational activities for members of Roma
communities, but almost does not pro-
vide at all for similar activities for officials
of state and local government and lacks
proper performance indicators and budg-
et support. Although these shortcomings
were pointed out since the adoption of the
Action Plan in 2013, no amendments have
yet been introduced.

Despite a slight increase in the number of
criminal proceedings instituted based on
reports of crimes and offenses motivated
by intolerance, in most cases, law enforce-
ment agencies continued to qualify hate
crimes without proper motive and did not
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properly account for them. The reason for
this lies in the shortcomings in legal regu-
lation and inadequate training of police of-
ficers and prosecutors to work with cases
involving hate crimes.

10.3. Discrimination based on the
grounds of religious belief and the rights
of religious communities

There remain unresolved issues with per-
mitting peaceful public assembly of be-
lievers and religious organizations; and
the issue of double registration of religious
communities introduced in 2012.

While the Constitution of Ukraine guaran-
tees the right of believers to substitute any
kind of military service, including conscrip-
tion during mobilization, with alternative
(non-military) service, the law considers
only non-military service as an alternative
to military service. Accordingly, this legis-
lative gap gained urgency in 2014 during
partial mobilizations in connection with
the anti-terrorist operation due to viola-
tion of the constitutional rights of citizens
whose religious beliefs do not allow mili-
tary service.

Discriminatory attitudes to members of
certain religious groups were also mani-
fested as hate crimes, including physical vi-
olence against members of religious com-
munities due to and during their religious
activities; vandalism and attempted arson
on religious buildings and other property
damage; as well as attempts of violent
coercion of religious communities to con-
fession changes. These crimes based on
religious intolerance that have occurred in
large numbers in the temporarily occupied
territory of Ukraine and in the territory of
Donetsk and Lugansk regions outside the
control of Ukrainian authorities are only a

fraction of the total number of such crimes.

However, one should point out some posi-
tive trends in the response of law enforce-
ment and judicial authorities to criminal
offences against citizens because of their
religious activities — increased number of
qualifying criminal incidents as hate crimes,
increased attention of judges to this issue,
and taking into consideration the intoler-
ance motive as aggravating circumstances
when considering the case.

Lack of legislative regulation for reasonable
accommodation to the needs of believers
continuously leads to violations of the right
to freedom of religion and indirect discrimi-
nation of persons serving sentences in pris-
on. In particular, this concerns cases of un-
due and disproportionate bans on convicts
performing certain rituals, wearing beards
or clothing required by respective religious
doctrine.

10.4. Discrimination based on the
grounds of disability and health

The greatest number of problems is ob-
served in relation to accessibility of public
and civil facilities, landscaping elements,
transport infrastructure, road service fa-
cilities, information facilities, etc. for people
with disabilities. A particularly acute issue
is the access for people with disabilities to
justice, which is impossible due to lack of
key elements of architectural and informa-
tional accessibility in most courts.

Also, judges often do not take into account
the need to provide reasonable accommo-
dation in cases involving people with dis-
abilities. Despite the lack of architectural
accessibility elements, it is rarely decided
to appoint offsite hearings or videoconfer-
ence hearings/proceedings.



Discrimination against people with dis-
abilities in the labour market remains wide-
spread and takes the form of both direct
discrimination and refusal of employers
to take measures for reasonable accom-
modation; and also discrimination of the
disabled in access to goods and services
remains widespread.

Also, there remains a problem of discrimi-
nation based on positive HIV status of a
person. In particular, migration regulations
include a ban on immigration for HIV-pos-
itive people enshrined in law, which cer-
tainly represents direct discrimination and
is not an effective means for preventing the
spread of HIV, undermining government
efforts in this direction, and so on.

In addition, as in previous years, there have
been cases when during the admission
campaign some higher educational institu-
tions issued discriminatory requirements
for submission of attests on a lack of HIV
infection by applicants who are citizens of
foreign states.

10.5. Sexual orientation and gender
based discrimination

Despite the removal of draft laws concern-
ing the prohibition and establishing liabil-
ity for the so-called promotion of homo-
sexuality from the Parliament of Ukraine,
and an explanatory letter of the High
Specialized Court of Ukraine for Civil and
Criminal Cases on non-discrimination in
employment based on sexual orientation,
there is no adequate legislative regulation
to forbid discrimination on the grounds of
sexual orientation. The new draft Labour
Code of Ukraine, which is currently under
consideration in Parliament, does not con-
tain a clear prohibition of discrimination on
the grounds of sexual orientation.

Freedom from discrimination

In 2014, the number of cases of physical
violence and damage to property on the
grounds of intolerance based on sexual ori-
entation increased to about forty. However,
in criminal proceedings these incidents
were not qualified as hate crimes that once
again proves the imperfection of regula-
tions and norms of the Criminal Code of
Ukraine.

In fact, there has been no positive change
in the rights and freedoms of people in
need of correction of sex (transgender
people). There remains a problem of legal
regulation and administrative practice for
sex correction procedures and subsequent
changes on a person’s gender identity
in their documents. Thus, the provisions
of existing acts inappropriately limit the
rights to liberty and security of a person
and respect for private and family life, are
contrary to the principle of legal certainty,
constitute discrimination on grounds of
marital status and sexual orientation; while
administrative practices are characterized
with lack of transparency of procedures,
lack of effective patient control over their
course, absence of free choice of methods
of diagnosis and treatment and a lack of
mechanisms for appealing decisions.
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ENSURING EQUAL RIGHTS AND

In order to study the ability of the local au-
thorities and local governments to effec-
tively implement policies to ensure equal
rights and opportunities for women and
men, in 2014 the Centre for Political Studies
and Analysis in partnership with the Secre-
tariat of the Parliament of Ukraine on Hu-
man Rights conducted a functional review
of 166 public authorities.

The said public functional review discov-
ered that the main reason why state policy
for ensuring equal rights and opportuni-
ties for women and men is being ineffec-
tively implemented at the grassroots level
is the irrational distribution of functions
in this area. Typically, local authorities en-
trust the implementation of gender policy
to one official. However, gender issues are
not the only responsibility of such a per-
son. Therefore, due to the large workload,
activities in this area are either selective or
not implemented at all. In addition, only 5
regions used their right to appoint advisers
to ensure equal rights and opportunities
for women and men.

Another deterrent for regional implemen-
tation of public policy in this area is the lack
of adopted programs on equal rights and
opportunities for women and men, which
is contrary to the requirements of the law.
In some regions, regional programs are
complex and involve assignments in dif-
ferent areas of public policy (family, gen-
der, demography, youth, rehabilitation and
recreation for children, combating human
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trafficking etc.). The issue of gender policy
does not have a significant share in these
programs. Activities do not have financial
support, are declarative and are not aimed
at achieving a particular result.

Monitoring of the situation has demon-
strated citizens’ low awareness of the pos-
sibility of appealing to executive authori-
ties, local governments and their officials
against gender discrimination. This is evi-
denced by the fact that executive authori-
ties and local governments do not receive
complaints from citizens concerning gen-
der discrimination at all.

Particular attention is paid by the Commis-
sioner to observance of women'’s rights in
vulnerable groups (disabled, imprisoned,
rural women etc.).

In order to reflect the real situation of wom-
en living in rural areas in 2014, at the initia-
tive and with expert support of the Ukrain-
ian Parliament Commissioner for Human
Rights of Ukraine and ‘Democratization,
Human Rights and Civil Society Develop-
ment in Ukraine’ Project, UNDP in Ukraine,
and the sociological company GFK Ukraine,
a Comprehensive Study of women living in
rural areas (hereinafter — Comprehensive
Study) was conducted.

Specific problems faced by women living in
rural areas are being neglected by the state.
As a result, the study found that a signifi-
cant proportion of rural women, especially
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those over 50, live in poor and very poor
conditions and experience financial diffi-
culties.

Despite equal access of rural women to
education along with rural men, the main
barriers to raising their professional level
are: lack of money to be paid for education,
limited access to the Internet and over-em-
ployment of rural women. One way of re-
moving barriers to learning can be the de-
velopment of distance learning programs
targeted at rural women.

Employment in rural areas is limited for
women. They usually perform unskilled
jobs with irregular working day in spheres
with extremely low level of automation.

Low civic participation of rural women
leads to the fact that they mostly have
only passive suffrage. Their reluctance to
participate in political life and activities of
NGOs has led to underestimation of their
own capabilities and priorities in favour of
the family. In order to attract women as ac-
tive participants in social and political life,
the established gender stereotypes on dis-
tribution of social roles in the community
must be minimized by conducting compre-
hensive awareness-raising activities.

As in previous years, the system of human
rights monitoring by the Commissioner pri-
oritizes the protection of women from male
violence.

The lack of an effective system for referral
and joint actions in case of detecting vio-
lence against women or men by representa-
tives of the authority responsible for imple-
menting the national policy on preventing
domestic violence, childcare services, Cen-
tres of Social Services for Families, Children
and Youth, and respective divisions of the

Ministry for Internal Affairs, remains one of
the stumbling blocks for domestic violence
prevention.

Common practice is helping those affected
by domestic violence without sending the
persons who committed domestic violence
for rehabilitation (correctional programs).

In addition, monitoring of the national
jurisprudence in criminal, civil cases and
cases on administrative offences related
to domestic violence has revealed cases
of administrative penalties in the form of
a fine imposed by courts on unemployed
persons; and administrative penalties in
the form of community services imposed
on persons of retirement age. A common
practice is exemption of domestic violence
perpetrators from administrative liability
due to the minor significance of the viola-
tion, whereas there is no legal definition of
‘minor significance’
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ENSURING SOCIO-ECONOMIC

In 2014, parliamentary control showed a
significant deterioration in violations of fun-
damental, constitutional, socio-economic
rights, first of all conditioned by the tragic
events in our country related to the occupa-
tion of the Autonomous Republic of Crimea,
the Donbas military conflict, and its conse-
quences: loss of lives, destruction of busi-
nesses, infrastructure, housing and property
of citizens, suspension of wages, pensions
and social benefits, internal displacement of
people, rising unemployment and a signifi-
cant economic downturn, lack of public and
bank funds, depreciation of the national cur-
rency and high external debt.

These processes have set new challenges
for the government in terms of ensuring
the implementation of constitutional so-
cio-economic rights and basic social guar-
antees of the population.

The Commissioner’s monitoring of the in-
vestigation of violations reported by citi-
zens showed that executive bodies are un-
able either to timely and effectively solve
the acute problems of the society and of a
particular individual, or to take measures to
prevent the negative impact of new threats
on national security and human livelihood
(life).

The state has shifted the burden of ad-
dressing a large part of the most pressing
socio-economic problems to civil society,
volunteerism and assistance of internation-
al organizations.

Given the impact of armed conflict on the
formation of government policy, unreason-
able decisions initiated by the Cabinet of
Ministers of Ukraine and inscribed into law
led to massive violations of people’s consti-
tutional socio-economic rights, and today
the consequences of those decisions carry
a threat of spreading negative social phe-
nomena such as poverty, marginalization
and social exclusion.

In the field of employment, labour market
monitoring results indicate that the gov-
ernment’s hopes to boost the economy in
2014 only through market self-regulation
and reducing the tax burden on business
have not led to stabilization of the econo-
my, nor have they contributed to job crea-
tion, legalization of wages and employ-
ment, or budget revenue increase.

The above is confirmed by a significant
unemployment increase among the eco-
nomically active population and reduction
of job offers in the labour market in 2014.
Thus, according to a survey conducted in
accordance with the methodology of the
International Labour Organisation (ILO),
during 2014, the number of unemployed
compared to last year increased by 337.2
thousand people and constituted nearly
1.9 million. The number of vacancies sub-
mitted to employment centres by employ-
ers during the year decreased by 17%.

The Commissioner is sure that it will be
possible to overcome negative trends in



employment only with a clear National
Strategy for further economic develop-
ment, active labour market policy, and
introduction of appropriate mechanisms
for its implementation. An active labour
market policy will create jobs with decent
and safe working conditions, and decent
remuneration; pump up the State Budget
of Ukraine and social insurance funds; sup-
port the banking system and national cur-
rency stability.

At the same time, the implementation of
state policy entailing preferences for busi-
nesses by (contrary to international law)
termination of state supervision and con-
trol over compliance with labour laws and
compulsory state social insurance, has led
to massive violations of labour and social
rights.

In 2014, the Commissioner received almost
1.8 thousand claims on violations of the
right to work, which makes up 16.4% of
all claims on violations of economic rights.
During the implementation of the Coop-
eration Agreement between the Commis-
sioner and the Federation of Trade Unions
of Ukraine, the Commissioner was informed
about almost 44.7 thousand labour law
violations identified by legal inspectors of
FTUU member organizations in 2014. Em-
ployees, whose labour rights have been
violated, amounted to more than 766,000,
which is twice as many as in 2013.

The vast majority of labour rights violations
are violations in remuneration.

According to the State Statistics Service
of Ukraine, the amount of wage arrears in
Ukraine in 2014 increased 2.2 times and on
January 1, 2015 amounted to UAH 2.437
billion (excluding the temporarily occu-
pied territory of the Autonomous Republic
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of Crimea and in Sevastopol), in particu-
lar: 83.4% - arrears in economically active
enterprises, 15.1% - bankrupt enterprises,
1.5% - economically inactive companies.
This is the highest rate of wage arrears
since April 2003, when it exceeded UAH
2.45 billion.

Reducing the number of inspections in
the field of supervision and control over
compliance with labour laws related to
the implementation of the Law of Ukraine
‘On Amendments to Some Legislative Acts
of Ukraine to Limit Interference with Busi-
ness Entities’ and ‘On Amending the Law
of Ukraine on State Budget of Ukraine for
2014’ limits control functions of the state
over observance of labour rights.

In this regard it should be noted that the
Law of Ukraine ‘On Amendments to Some
Legislative Acts of Ukraine to Limit In-
terference with Business Entities, which
came into force on 17 August 2014, does
not meet ILO Conventions No. 81 and
No. 129 on labour inspection in industry,
trade and agriculture, ratified by Ukraine,
and limits the powers of state supervi-
sion (control) over the observance of la-
bour legislation and labour safety under
these conventions. In addition, Article 31
of the Law of Ukraine ‘On State Budget
of Ukraine for 2014’ stipulates that in-
spections of enterprises, institutions and
organizations, and sole traders by super-
visory authorities (other than the State Fis-
cal Service of Ukraine) shall be carried out
during August-December 2014 only with
the permission of the Cabinet of Ministers
of Ukraine or in case of application by the
entity for inspection.

However, during the second half of 2014
no authorization of the Cabinet of Ministers
of Ukraine to conduct inspections was re-
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ceived by the State Inspectorate of Ukraine
on Labour.

Therefore, it should be noted that in 2014
the adoption of aforementioned legislation
led to negative consequences in respect of
labour rights.

According to the complaints received by
the Commissioner, workers were unable to
challenge illegal actions of employers and
seek protection of their labour rights at state
supervision (control) authorities oversee-
ing the observance of legislation on labour,
employment, and compulsory state social
insurance as regards the allocation, calcu-
lation and payment of benefits, compensa-
tion, social services and other allowances.

Failure to provide the right of employees
of bankrupt enterprises to salaries has
been relevant and unsolved for the past 15
years, as the Commissioner stressed in the
annual reports for 2012 and 2013. As of 1
January 2015 the debts of these enterprises
amounted to UAH 368.6 million, or 15.1%
of total arrears.

In 2014 there was an increased number of
complaints to the Commissioner from peo-
ple working without official registration of
labour relations. In most cases it concerned
violations related to involvement in the ex-
ecution of hazardous work (in particular,
work without special clothing and personal
protective equipment, without payment
for the work done or the payment amount
being less than the subsistence minimum).
According to the State Statistics Service of
Ukraine, in 2014 informal and shadow em-
ployment involved 4.6 million people, or
25% of the total employed population.

Monitoring of the Commissioner showed
some improvements in addressing this

problem: namely, on 28 December 2014
the Parliament of Ukraine adopted the Law
of Ukraine‘'On Amendments to Certain Leg-
islative Acts of Ukraine on the Reform of
Compulsory Social Insurance and Legaliza-
tion of Payroll’ (No. 77-VIIl), which entered
into force on 1 January 2015.

At the same time, concerns have been
growing with respect to the actual and
practical implementation of these rules,
given the effective absence of state over-
sight and control over the observance of la-
bour legislation by employers who violate
labour rights of citizens by evading taxes,
making large-scale wage payments in en-
velopes, or not paying wages at all.

There remains an acute problem related to
ensuring due wages for workers, including
civil servants (government executives and
local government officials, the judiciary
and others). However, limited financial re-
sources mean the issue cannot be resolved
quickly. Given the difficult economic situa-
tion in the country and its financial capac-
ity, the State Budget of Ukraine for 2015,
unfortunately, also did not provide for in-
creased spending on wages.

Activities of the Commissioner related to
protection of labour rights show a pro-
gressively declining trend in protection of
workers; instead, abuse and violation of
labour laws and labour rights by employ-
ers are widespread. The above is primarily
due to mismatch of labour legislation with
the modern socio-economic realities and
international norms and standards, as well
as improper and untimely response to new
labour market challenges under the influ-
ence of increasing globalization, and so on.

To solve the pressing problems above, the
Commissioner considers it necessary:



a)

6)

B)

to adopt the following regulations:

«  the new Labour Code of Ukraine in
line with the requirements of the
European Social Charter (revised),
and Conventions of the Interna-
tional Labour Organization;

«  National Economic Development
Strategy, taking into account the
proposals of the Commissioner
on development and implemen-
tation of an active labour market
policy;

- the Law on ratification of ILO Con-
vention No. 173 on the protection
of workers’ claims in the event of
insolvency of the employer;

to amend the legislation, including:

- The abolition of restrictions on

the powers of state supervision
and control of the State Service of
Ukraine on Labour in full compli-
ance with the ILO Conventions rati-
fied by Ukraine: No. 81 and No. 129
on labour inspection in industry,
trade and agriculture, and No. 159
on labour administration;

«  Creation of a Guarantee Fund for

satisfying the claims of employees
due to employer’s insolvency (Dec-
laration of Bankruptcy);

to take organizational measures for
revitalization of the Government Com-
mission on Arrears in Wages (Salaries),
Pensions, Scholarships and Other So-
cial Benefits, in order to implement the
constitutional right to timely payment
for labour, and monitor the timely pay-
ment of wages.

Ensuring socio-economic rights
69

In the field of social security, the main
issues that lead to violations of human
rights to an adequate standard of living,
pensions, etc., enshrined in the Constitu-
tion of Ukraine and international treaties,
are:

«  The state’s failure to provide an objec-
tive definition of the basic living wage’
standard, which is an important indica-
tor, characterizing living standards and
determining most social indicators of
the budget;

«  The ineffectiveness of the pension
and social security system in Ukraine,
where, despite the considerable
amount of social spending, the qual-
ity of social services and other social
protection measures is low, and social
needs of the most vulnerable groups
are not being met adequately;

« Inadequate legislation governing the
accrual and payment of pensions, so-
cial benefits, allowances, and provision
of benefits to vulnerable population
categories;

«  Failure of competent executive bodies
to timely address social security issues,
in particular due to the impossibility
of implementing relevant legislative
changes requiring significant addition-
al expenditures from the State Budget,
given the difficult economic situation
in Ukraine.

Despite these difficulties, in 2014 certain
systemic problems were resolved that the
Commissioner emphasized in the previ-
ous Annual Report, and whereon relevant
response instruments were submitted to
the central executive authorities. In par-
ticular:
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From 7 May 2014, due to introduction
of corresponding amendments to Arti-
cle 122 of the Penal Code of Ukraine by
the Law of Ukraine No. 1186-VII from 8
April 2014, convicted persons became
entitled to state pensions while serv-
ing their sentence in prison;

The Decree of the Cabinet of Ministers
of Ukraine No. 374 from 11 August
2014 introduced changes to the Proce-
dure for provision of technical and oth-
er means of rehabilitation to disabled
children and other specific population
groups; and to the list of means No. 321
from 05 April 2012, approved by the
Cabinet of Ministers of Ukraine, having
settled the issue of providing techni-
cal and other rehabilitation means to
persons with disabilities resulting from
industrial injury, who were previously
not classified as persons entitled to
receive technical and other rehabilita-
tion means at the expense of the Social
Insurance Fund for Industrial Accidents
and Occupational Diseases of Ukraine;
and establishing the term during
which such persons with disabilities
must be given new technical means;

The adoption of the Law of Ukraine
No. 77-VIll ‘On Amendments to Cer-
tain Legislative Acts of Ukraine on the
Reform of Compulsory Social Insur-
ance and Legalization of Payroll’ from
28 December 2014 settled the issue
of ensuring the constitutional right of
insured persons to social protection
by provision of material support at the
expense of compulsory state social in-
surance for temporary disability (tem-
porary disability assistance, assistance
for pregnancy and childbirth) in the
absence of the insured employer at the
registered place of business;

+  The Procedure for burial of the dead
wards of boarding institutions of la-
bour and social protection No. 313
from 21 August 2006, approved by the
Ministry of Labour and Social Policy of
Ukraine, which was used without prop-
er state registration at the Ministry of
Justice of Ukraine and recently recog-
nized as non-compliant with the legis-
lation of Ukraine, was cancelled.

At the same time, a wide range of problems
remain unresolved. Thus, in 2014 the Com-
missioner made proposals on legislative
regulation of the following issues:

« Improving the living wage calculation
mechanism and increasing its amount;
withdrawal of the ‘official subsistence
level’ coefficient applied in accrual of
social assistance;

»  Reviewing the mechanism for calculat-
ing pensions;

« Improvement of pension benefits in-
dexation;

+ Increasing the size of compensation
payments to individuals providing care
to the relevant categories of persons,
and ensuring their participation in
compulsory state pension insurance;

»  Regulating the appointment and pay-
ment of pensions to survivors, includ-
ing those appointed due to accident at
work or occupational disease;

- Provision of pensions to Ukrainian citi-
zens who left for permanent residence
abroad;

«  Provision of social security to prison-
ers;



Ensuring the right of incapacitated
persons having no guardian appointed
by the court, to receive social benefits;

Reviewing the mechanism for retriev-
ing excess funds paid to a pensioner;

Developing the procedure for calcula-
tion and payment of temporary disa-
bility allowances to persons insured by
compulsory state social insurance due
to the absence of the insured employer
at the registered place of business;

Provision of preferential pensions to
men who worked as milking machine
operators;

Provision of social assistance to or-
phans and children deprived of pa-
rental care who were under guardi-
anship and continue their education,
by paying them respective assistance
until they reach 23 years of age or until
graduation;

Settling the question of placing home-
less people on the social housing wait-
ing list;

Defining the Procedure for burying the
dead of residential wards of boarding
institutions of labour and social pro-
tection.

Regarding constitutional rights to health
care, the Commissioner highlights the fol-
lowing issues:

Inefficiency of the existing healthcare
system in the context of introduction
of health sector reform under the Laws
of Ukraine ‘On Amendments to the
Basic Laws of Ukraine on Health Care’
and ‘On the Procedure of Healthcare
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Reform in Vinnytsia, Dnipropetrovsk,
Donetsk Regions and in the City of
Kyiv’;

Insufficient support of local healthcare
institutions and health management
authorities for addressing the issues of
licensing activities related to narcotic
drugs, psychotropic substances and
precursors in the context of emergen-
cy care restructuring and in response
to enactment of the Law of Ukraine‘On
Emergency Medical Care’;

Failure to ensure the rights of per-
sons with disabilities and seriously ill
patients, particularly those receiving
treatment at home, to timely and ef-
fective pain relief;

Failure to ensure the constitutional
right to sanitary-epidemic welfare and
protection from infectious diseases by
vaccination;

Delays in legislative settlement of
purchasing vaccines and medicines
to ensure the implementation of the
Coalition Agreement in relation to
public procurement reform, and legal
and technical support of transferring
the function of purchasing medicines,
including vaccines, to international or-
ganizations;

Failure to fully ensure the rights of pa-
tients to accessible treatment of such
socially dangerous infectious diseases
like HIV/AIDS, tuberculosis and viral
hepatitis;

Improper resolution of the issue of
life-saving treatment of patients with
chronic renal failure who need dialy-
sis, in particular in the areas of Ukraine
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with the largest number of immigrants
as a result of hostilities;

Inadequate protection of the rights of
people living with cancer and rare (or-
phan) diseases;

Failure of local authorities to provide
disabled persons with medicines, and
technical and other means under the
rehabilitation program;

Addressing the issue of sending citi-
zens abroad for treatment in an un-
timely and excessively bureaucratized
manner;

Improper consideration of com-
plaints about unlawful actions of
medical staff, medical errors and
negligence.

For addressing the issues raised, sugges-
tions were made, including on:

The need to speed up approval of the
Concept and Strategy of Health Re-
form in Ukraine, the development of
which is envisaged by the Executive
Order of the Government of Ukraine
No. 847-p, dated 17 September 2014
‘On the Implementation of the Associ-
ation Agreement between Ukraine, on
the One Part, and the European Union,
the European Atomic Energy Commu-
nity and their Member States, on the
Other Part, and a detailed plan for their
implementation;

Awareness raising during health care
reform on its purpose, content, expect-
ed results, and the relevant measures
taken by central and local executive
bodies and local self-government au-
thorities;

«  Organizational measures to be taken
in order to prevent violations of the
rights of persons in need of constant
pain relief drugs, in particular in terms
of providing appropriate licenses to
health care institutions, and ensuring
strict compliance with the require-
ments for prescriptions for drugs for
such persons;

- Taking appropriate measures to in-
crease spending on the purchase of
medicines, medical products, medical
equipment and facilities, and special
vehicles needed to provide preven-
tion and treatment of diseases that are
critical in shaping the overall structure
of morbidity and mortality in Ukraine,
and in protection of public primary
and emergency medical care;

+  Ensuring timely public procurement
of medicines; increasing transparency
and openness of such procurement;
taking measures for the approximation
of national legislation in this area to Eu-
ropean standards;

«  Ensure timely and full funding of state
programs and creating conditions for
the treatment of patients with rare dis-
eases in Ukraine.

Regarding provision of individual hous-
ing and property rights, the following
problems that require immediate re-
sponse of the state and government,
were highlighted:

+  He3abesneyeHHs aepxa.oto Failure to
provide vulnerable population catego-
ries with social housing;

«  Failure to ensure the right of citizens to
privatize housing in dormitories;



«  Lack of transparency in the procedure
for provision of land for housing con-
struction and maintenance to citizens
by local authorities;

«  Failuretoimplementthe Action Plan for
repair of damaged (destroyed) social
and transport infrastructure, and hous-
ing and utility systems in the Donetsk
and Lugansk regions, approved by the
Cabinet of Ministers of Ukraine from 16
October 2014, No. 1002-p.

In order to address these problems there is
an urgent need to develop a clear housing
strategy, based on clear rules of law con-
cerning objectives, priorities and sources of
appropriate financial support.

Last year the Commissioner took meas-
ures to:

«  Urgently address the development
of an effective mechanism for repair-
ing the damage caused to property of
citizens of Ukraine due to the ATO, as
the Commissioner believes that early
adoption of this instrument would re-
duce the level of social tension among
the affected citizens;

« Develop proposals for appropri-
ate funding of the National Target
Program for 2012-2015 for Transfer-
ring Ownership of Hostels to Local
Communities through appropriate
amendments to the Law of Ukraine
‘On State Budget of Ukraine for 2015/,
and the swift legislative regulation of
mechanisms for realization of hous-
ing rights of residents of hostels, the
categories of which were not defined
by the Law of Ukraine ‘On Ensuring
Realization of Housing Rights of Resi-
dents of Hostels'’;
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Develop proposals for appropriate
amendments to the land law in order
to ensure transparent mechanisms for
implementation of the constitutional
right to land, in particular, promote
self-solving of families’ housing prob-
lems by citizens without assistance
from the State;

Solve legislative problems related to
restructuring of consumer loans in
foreign currency to relieve social ten-
sions and dissent among consumers of
financial services.

Unfortunately, over the past year the Gov-
ernment has not:

Published any target policy document
aimed at implementing the Law of
Ukraine ‘On Social Housing' adopted in
2006 in order to resolve the problems
related to ensuring the constitutional
right of vulnerable population catego-
ries to receive housing;

Formed a coherent strategy to re-
solve housing problems even for
those citizens who are entitled to
priority provision of housing by the
state. Among those waiting are war
and Chernobyl invalids, veterans of
labour and military service, single
mothers and large families, orphans
and other preferential categories of
the population;

Introduced a mechanism for providing
financial assistance and compensation
to victims affected during the antiter-
rorist operation in the Donetsk and
Lugansk regions, which resulted in the
fact that victims could not repair and
rebuild their housing in the pre-winter
period. In view of the continued fight-
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ing, the number of victims and their
losses will only grow;

Provided the necessary budget lines
in the general fund of the State Budg-
et of Ukraine for the implementation
of the State Target Socio-Economic
Program for the Construction (Pur-
chase) of Affordable Housing in the
years 2010-2017, the National Target
Program for 2012-2015 for Transfer-
ring Ownership of Hostels to Local
Communities and budget programs
for provision of housing to youth and
certain categories of socially disad-
vantaged groups.

Also, several issues remain unresolved at
the legislative level:

Broadening the scope of the Law of
Ukraine ‘On Ensuring Realization of
Housing Rights of Residents of Hos-
tels’ to hostels that were included in
the authorized capital during the pri-
vatization process, and then sold or
resold (transferred or disposed of by
other means) to other legal entities;
lack of a mechanism for the transfer
of ownership of such hostels to local
communities;

Documenting the legal relationship
with citizens who do not have their
own homes and for a short or long
period (five years or more) reside in
dormitories under a residential ten-
ancy agreement, concluded without
a special warrant for a dwelling in a
hostel under the Civil Code of Ukraine
without the right to privatization of
residential and non-residential prem-
ises in the hostel, but with the option
to buy the respective premises;

Determination of the mechanism for
restructuring consumer loans in for-
eign currency.

To address the issues raised, some propos-
als were submitted, particularly regarding
the need for:

Adoption of a National Strategy for
further development of housing in the
medium and long term on the basis of
regional economic development. Par-
ticular attention in the National Strategy
should be paid to providing social hous-
ing and determining a realistic mecha-
nism and sources of funding for it;

A transparent mechanism for ensuring
the right to land for housing construc-
tion and maintenance;

Provision of funding for the National
Target Program for 2012-2015 for Trans-
ferring Ownership of Hostels to Local
Communities through appropriate
amendments to the Law of Ukraine ‘On
State Budget of Ukraine for 2015, and
the swift legislative regulation of mech-
anisms for realization of housing rights
of residents of hostels, the categories
of which were not defined by the Law
of Ukraine ‘On Ensuring Realization of
Housing Rights of Residents of Hostels’;

Determining the procedure for provid-
ing financial assistance and compen-
sation to victims affected during the
antiterrorist operation in the Donetsk
and Lugansk regions, and ways to im-
plement it;

Urgent adoption of the law on restruc-
turing consumer loans in foreign cur-
rency.



In the area of human rights to a safe and
healthy environment, the Commissioner
highlighted the problems that require im-
mediate response of the state and govern-
ment, including:

«  Existing environmental threats to the
security of the population living in
areas of potential damage from man-
made disasters, and disasters related
to the destruction of chemical, metal-
lurgical and coal mining plants in east-
ern Ukraine, as well as from possible
terrorist attacks at technogenic and
nuclear hazards;

« Inadequate reaction of state supervi-
sion and control bodies regulating
sanitary safety of the population and
urban development on numerous in-
stances of town planning legislation
violations, illegal destruction of green
space and park areas within settle-
ments for construction purposes, inad-
equate living conditions and substand-
ard housing and utility services, and
individuals’and legal entities’ failure to
comply with legislation;

. Inadequacy of national legislation on
environmental rights.

Ensuring socio-economic rights

To address the issues raised, some propos-
als were submitted, particularly regarding
the need for:

«  Creating a national system for monitor-
ing and forecasting emergency sourc-
es, as stipulated in Articles 20, 22 of
the Law of Ukraine ‘On Environmental
Protection’;

+ Identify the potential and existing
environmental problems which have
arisen or may arise through military ac-
tion, raise awareness of the dangers in-
herent in these problems and develop
a detailed plan to eliminate them;

«  Ensure raising awareness on civil pro-
tection in case of man-made disasters
through media among the population
living in areas of potential damage;

«  Restore effective state supervision and
control in the field of environmental
protection, natural resources and sani-
tary welfare;

« Activate legislative work on improve-
ment of national legislation on envi-
ronmental rights, and harmonize it
with international standards;

«  Ensure free access to information on
the environment and public involve-
ment in environmentally important
decision-making;

«  Provide adequate funding for environ-
mental measures.



ANNUAL REPORT

13.1.The child’s right to live in a family

The Constitution of Ukraine guarantees
that family, childhood, motherhood and
fatherhood are protected by the state. De-
cisions and actions of administrative bod-
ies should be consistent with the basic
principles proclaimed by the Constitution
and the Family Code of Ukraine, according
to which the state creates conditions for
motherhood and fatherhood; ensures pro-
tection of the rights of mother and father;
and financially and morally encourages
and supports motherhood and fatherhood.

That is why the issue of a child’s right to a
family education was and is being moni-
tored by the Commissioner.

In 2014, special attention was paid to stud-
ying the situation of the needs of families
with children among internally displaced
persons due to the risk of their falling into
complicated life circumstances and provid-
ing them with social assistance.

Analysis of the information requested from
8 regions (Donetsk, Odessa, Dnipropetro-
vsk, Kharkiv, Kyiv, Poltava, Zaporizhia and
Kyiv regions) where, as of 1 November
2014, the largest number of families with
children from temporarily occupied terri-
tory and counterterrorist operation zones
relocated, showed that only 14.4% of
households were inspected by social ser-
vice centres for families, children and youth
in terms of discovering difficult life circum-

stances; 11.7% are registered in the centres
as being in difficult circumstances; 1.5% of
families receive social support. However,
social support is mostly limited to assis-
tance in applying for social benefits.

This situation concerning social support
of families with children requires quality
enhancement of the social and psycho-
logical services rendered to families in
order to prevent child abandonment and
neglect.

One of the factors that influenced the situ-
ation was reduction of expenditures for
maintenance of social workers in 2014.
Therefore, there was a significant reduction
in the number of specialists in social work.

The consequences of such belt-tighten-
ing for social workers can lead to a de-
crease in social protection, especially of
the most vulnerable groups, including
persons with disabilities, orphans and
children deprived of parental care and
families with children.

In this regard, the Commissioner for Human
Rights has repeatedly drawn the atten-
tion of the Government and the Ministry
of Social Policy to the fact that amidst the
antiterrorist operation and socio-economic
crisis in Ukraine, there is a risk of significant
increase in families with children, and chil-
dren falling into difficult life circumstances,
which may result in the growth of social or-
phan hood.



In case of loss of parental care by children,
the state ensures the priority of family up-
bringing of the child (Article 5 of the Family
Code of Ukraine). During 2014, according to
Ministry of Social Policy, over 8.6 thousand
children were placed in families (under
guardianship, in foster families and family
type homes), which is half that in 2013.

National legislation specifies that, when de-
termining the placement form for the child
having acquired the status of orphan or de-
prived of parental care, respective authori-
ties must, in the child’s best interests, take
into account the circumstances under which
he/she lost parental care, life, family ties, sib-
lings, contacts with the social environment,
health, education and other needs.

Instead, during 2014, the common prac-
tice observed was separating siblings from
large families during placement in a foster
family or adoption. As a result, children are
deprived of the right to communicate with
one another and other relatives.

Despite the fact that the law requires
that guardians, caregivers, foster parents
and school heads ensure regular contact
between children, parents and close rela-
tives, including periodic meetings, cor-
respondence, telephone conversations,
exchanging photographs etc., there is no
legal regulation for procedures to ensure
such contacts.

13.2. The child’s right to protection from
violence and abuse

The UN Convention on the Rights of the
Child establishes the obligation of the state
to ensure child protection from all forms
of physical or mental violence, torture and
other cruel, inhuman or degrading treat-
ment or punishment (Article 19).

Rights of the child

Performance analysis of public bodies
and services dealing with the problems
of children during the events in Ukraine
within the period of November 2013 -
February 2014 showed a complete lack
of communication and exchange of in-
formation between law enforcement
agencies, childcare services and health
authorities in cases when a child had suf-
fered violence. Thus, childcare services
did not have information about children
who were in hospital with injuries, were
detained by police and held in police
stations, and therefore could not imme-
diately take steps to protect children in
emergency situations.

As a result of such a lack of coordination,
children did not receive timely medical and
legal assistance.

Given the situation in the east of Ukraine,
the Commissioner’s special attention dur-
ing 2014 was focused on monitoring of the
rights of children in the zone of the anti-
terrorist operation. Children in the conflict
zone are most vulnerable to violence and
abuse.

The Commissioner has repeatedly drawn
the attention of the Government, as well as
governmental, law enforcement and secu-
rity agencies and the public that there is a
real threat to life and health of children liv-
ing in settlements that are exposed to gun-
fire. These children are witnesses and vic-
tims of armed conflict, violence and abuse.
They suffer from hunger, cold and neglect;
their rights to health care, education and a
safe environment are being violated.

According to current information, during
the period of the ATO in 2014, 60 children
were killed. Many children received injuries
of varying severity.
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Providing timely evacuation of civilians,
including children and families with chil-
dren, from the conflict zone, must be a top
priority for central executive bodies, local
authorities and local governments. This
particularly applies to children, directly pa-
tronized by the state: orphans and children
deprived of parental care, and children
with disabilities.

Instead, based on the information received
from these regions, it is clear that civilians
leave the conflict areas independently,
without any information on the state agen-
cy that can help in resettling and address-
ing social issues in the future.

In this regard, the Commissioner twice
appealed to the Prosecutor General of
Ukraine with a demand to investigate the
fact of non-performance or improper per-
formance by officials of the central execu-
tive authorities, whose inaction carried the
threat to life and health of children from
boarding institutions of Donetsk and Lu-
gansk regions, where the anti-terrorist op-
eration is being conducted.

The Prosecutor General of Ukraine ignored
the said appeal without proper considera-
tion.

One should point out some positive steps
to improve the current legislation. Thus,
in November 2013 and 2014, the Cabinet
of Ministers of Ukraine approved the Pro-
cedure for identifying families (persons)
being in difficult circumstances, provid-
ing social services to such families, pro-
viding social support, and interaction
of respective social support players. In
addition, the Ministry of Social Policy of
Ukraine approved forms of accounting of
social services rendered to families (per-
sons) who are in difficult circumstances

and in October 2014 it approved the Pro-
cedure for consideration of petitions and
messages about child abuse or the threat
thereof.

Over the past year, the number of com-
plaints to the Commissioner from parents
whose children suffer abuse in educational
institutions has increased.

Also, parents complain of inadequate re-
sponses to such incidents by teachers and
administrators of educational institutions.
Such cases have been recorded in boarding
institutions for children deprived of paren-
tal care.

The above mentioned gives reason to con-
clude that cases of abuse and violence
against children, unfortunately, are not
alone in nature. Therefore, work on the ap-
propriate response from the administration
of educational institutions to any violence
in the school environment, should be en-
hanced. An effective response to violence
against children can also include aware-
ness raising and education among chil-
dren in order to increase their awareness
of the rights guaranteed by the legislation
of Ukraine, authorities, services and insti-
tutions where they can seek protection of
their rights in case of violence against them
or cruel treatment.

In 2014, the OSCE Project Coordinator in
Ukraine jointly with the Ministry of Educa-
tion and Science of Ukraine and the Secre-
tariat of the Ukrainian Parliament Commis-
sioner for Human Rights conducted a series
of trainings on human rights for teachers
of secondary schools and Institute of Post-
graduate Education within the framework
of the project ‘Support for the Develop-
ment of Legal Education and Human Rights
Education in Ukraine’



To increase the awareness of children
about their rights and government agen-
cies to which they can lodge the respective
complaint, the project developed a series
of information materials and published and
distributed the Convention on the Rights of
the Child.

13.3. Rights of child refugees and asy-
lum seekers

The most frequently violated right was
that of refugee children and child asylum
seekers, separated from their families, for
prompt consideration of cases on granting
refugee status or the status of a person in
need of additional protection within a rea-
sonable time, as envisaged by the Law of
Ukraine ‘On Refugees and Persons in Need
of Additional or Temporary Protection’; as
well as the rights to appropriate living con-
ditions and education.

Despite the regulatory settlement in 2013,
the procedure for assessing the asylum-
seeker's age remains inadequate. In par-
ticular, its timelines are not defined, which
leads to violations of children’s rights to ad-
equate protection.

At the initiative of the Ukrainian Parliament
Commissioner for Human Rights in coop-
eration with the Hayes Inc. Delegation in
Ukraine and the Council of Europe, the situ-
ation and peculiarities of access for a child
separated from his/her family to the state
procedures for granting refugee status or
the status of a person in need of additional
protection; social protection of children; the
access to educational services and medical
examination; and the need to harmonize
legislation in this sphere — were discussed
at the round table ‘Child Refugees and Asy-
lum Seekers, Children Separated from their
Families, Providing Protection and Rights

Ensuring socio-economic rights
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to their Future in Ukraine”held in April 2014
with the participation of representatives of
central executive bodies and human rights
organizations.

Recommendations elaborated in the
course of the roundtable were submitted
by the Commissioner to the Cabinet of
Ministers of Ukraine. As a result, the central
executive bodies within their competence
undertook the following measures: meth-
odological explanation was provided to
education authorities on the use of mecha-
nisms for unimpeded access to education
for children separated from their families,
who came unaccompanied to Ukraine, and
issuing education documents to these chil-
dren on the basis of certificates of applica-
tion for protection in Ukraine; the issue of
registration for independent external eval-
uation in 2015 and for higher or vocational
education on the basis of a certificate of
application for protection in Ukraine, was
regulated; territorial bodies of the State Mi-
gration Service of Ukraine were instructed
to compulsorily inform the legal represent-
ative of a child separated from their family
on the decision of the SMS of Ukraine on
granting or refusal to grant the status of
refugee or a person in need of additional
protection; statistical reporting procedure
was introduced in SMS agencies related to
reporting on identification and provision of
access to the procedures for granting the
status of refugee or a person in need of ad-
ditional protection to children separated
from their families, and their gender and
age structure.

13.4. Rights of orphans and children de-
prived of parental care being in conflict
with the law

As part of monitoring the observance of
children’s rights in Ukraine, employees of
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the Secretariat of the Ukrainian Parliament
Commissioner for Human Rights in cooper-
ation with the UN Children’s Fund (UNICEF)
in Ukraine, representatives of NGOs (non-
governmental monitors) carried out moni-
toring visits to all juvenile correctional fa-
cilities during the month of May 2014.

During the visits, special attention was paid
to the organization of social and legal pro-
tection of orphans and children deprived of
parental care.

The monitoring results revealed a lack of in-
teraction between childcare services at the
primary place of registration of children,
those at the place of previous residence of
the child and those at the location of cor-
rectional facilities.

There were frequent cases when a juvenile
arrived at a facility without documents in
their personal file confirming the status of
orphan or child deprived of parental care;
the establishment of custody over the
child and the child’s property; appoint-
ment of social benefits, pensions, alimony,
and so on.

Interviews revealed that most minors did
not have information on housing secured
for them, placement on housing lists, or
availability of state-guaranteed benefits.

Most minors are not aware of childcare ser-
vices and social services, their powers and
duties. Direct communication between
prisoners and representatives of the guard-
ianship body almost never occurs, or is con-
ducted only as a formality.

Monitoring visits have shown that cor-
rectional facilities have undue restrictions
related to communication with the family.
In some colonies telephone conversations

are allowed only on weekends or during
certain hours, and the privacy of prisoners’
telephone conversations is not ensured.

Considering the above, the Commissioner
brought to the attention of the Ministry of
Social Policy of Ukraine and the State Peni-
tentiary Service of Ukraine information on
the need to strengthen interagency coop-
eration in matters of timely provision of
information to relevant childcare services
on the arrival of orphans and children de-
prived of parental care to correctional fa-
cilities, transferring the personal files of
orphans and children deprived of parental
care, monitoring the detention conditions
of this category of children and ensuring
their social and legal protection.



Constitutional rights and freedoms of military personnel

CONSTITUTIONAL RIGHTS AND FREEDOMS

V| NN

In 2014, the observance of the rights and
freedoms of military personnel and law
enforcement officers directly affected the
nature of the tasks defined by the military
and political leadership of the state aimed
at providing comprehensive territorial in-
tegrity of the country and conducting to
this end anti-terrorist operations.

Monitoring shows that the most common
problems are problems of preservation of
life and health of military personnel, pro-
tection of their honour and dignity, person-
al integrity and security, ensuring just and
favourable conditions of service, including:

«  Violations during conscription and
mobilization, and significant deficien-
cies in the maintenance of statutory
and living conditions of soldiers;

«  The poor state of medical care during
military mobilization deployment of
the Armed Forces of Ukraine because
of the remoteness of military medical
institutions from military units; lack of
proper medical equipment, medicines,
personnel in hospitals, which ham-
pered the timely provision of primary
health care, as well as diagnosis and
treatment of wounds, injuries, diseas-
es, leading to brutal violations of hu-
man rights of soldiers to preserving life
and health;

+  Non-readiness of the common sys-
tem of military psychological support

to effectively conduct psychologi-
cal training of personnel and support
operations against terrorism, to help
overcome the effects of combat trau-
ma and provide psychological reha-
bilitation after completion of the ATO
tasks;

Lack of investigation materials and
other documents about the circum-
stances of how military personnel sus-
tained wounds, injuries, contusions or
diseases, making it impossible to de-
fine their causal connection with the
performance of military duties in the
area of counter-terrorism operations,
which became an obstacle in the im-
plementation of socio-economic rights
of servicemen;

Improper implementation of the rights
of military servicemen to favourable
conditions of service due to lack of
proper accounting, which leads to se-
rious violations of their right to social
protection in case of injury or trauma;
and in the case of their death - to vio-
lations in ensuring the rights of their
family members to state social protec-
tion guarantees;

Inadequacy of organizational and legal
support that limits the ability of mili-
tary personnel and law enforcement
officers who took part in the ATO to ex-
ercise their right to receive the status
of combatant;
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Lack of legislative resolution for refer-
ring to those persons who participated
in the ATO as part of volunteer units
(not part of the law enforcement agen-
cies) or volunteers with military units
(not included in their lists) as combat-
ants, which impedes proper determi-
nation of their status;

Low level of knowledge and underes-
timation of problems by the military
command; awkwardness of adminis-
trative staff in legal relations relating
to exemption from military service,
especially in the case of demobili-
zation for health or family reasons,
which leads to various complications
for the right of a serviceman to retire-
ment;

Impossibility of exercising the right of
military personnel to adequate living
conditions, provision of housing to
persons discharged from military ser-
vice, and resettlement of those who
lost contact with military units from re-
mote military bases, due to problems
of a legal, financial and organizational
nature;

Imperfection of the system for remu-
neration of military and law enforce-
ment personnel, leading to significant
differences in its amount in various
military units and law enforcement
agencies, which has certain character-
istics of discrimination officio, reduces
motivation for exercising the duty, is a
prerequisite for violation of the right
to adequate pensions for persons dis-
charged from military service or ser-
vice in law enforcement bodies, and
in case of their death - impedes the
rights of their families.

Proposals:

Promptly develop an effective system
for ensuring compliance with social
standards, norms and guarantees to
defenders of the Fatherland and pro-
viding legal and financial stability for
proper functioning of the military se-
curity sector;

- Align the procedure of granting the
status of war veterans with the regu-
lations of the Cabinet of Ministers of
Ukraine and central executive bodies,
and return right to grant the status of
combatant to departmental commis-
sions of enforcement agencies.



The right to judicial protection

In 2014 the Commissioner for Human
Rights received more than 5,000 petitions
on violation of citizens' rights to fair judi-
cial protection. In comparison with 2013,
the number of complaints on this issue has
increased, which can be explained due to
complication of the socio-political situation
in the country.

Most applications contained complaints
against the police and prosecution service
for not complying with the current Crimi-
nal Procedural Code of Ukraine, specifically,
failure to provide the Unified Register of
Pre-trial Investigation (URPTI) with informa-
tion about criminal offences committed by
members of the law enforcement, ground-
less violations and unjustified closures of
criminal proceedings, violations of freedom
from arbitrary arrest or detention, violation
of the right to a defence, unwarranted ex-
tension of detention and others.

An interesting observation is that in 2014
the number of complaints about failure
to provide the URPTI with applications on
criminal offences decreased by half. How-
ever, the applications received by the Com-
missioner on the subject drew attention
to the fact that they contained complaints
against the prosecutor’s office, which re-
fused to register the application for crimi-
nal offences committed by police officers
directly. If such criminal cases were taken
under consideration, then a very short pe-
riod of time was undertaken for those cases
to be closed.

It should also be noted that additional
verifications on the legality of such deci-
sions that were held by the prosecutors
at various levels on the initiative of the
Commissioner testified their prematurity
and baselessness. As a rule, the results of
such inspections led to decisions being
cancelled, and criminal proceedings up-
graded.

Thus, we can conclude that the prosecution
authorities have deliberately allowed viola-
tions of the Code of Ukraine to avoid crimi-
nal proceedings concerning police and re-
garding the closure of such cases.

In 2014 the most common subjects of
complaints to the Commissioner were
groundless infringement of criminal pro-
ceedings against citizens. Each treatment
reported to have the apparent falsifica-
tion of materials of criminal proceedings,
the lack of control by the prosecution,
corruption schemes in the structures of
local law enforcement. According to the
results of investigations conducted on
the initiative of the Commissioner, it was
discovered that the cause of these cases
was the abuse of power by the police and
official authority and lack of control from
management and prosecutors.

In 2014 petitions have also contained com-
plaints against law enforcement officers
who carried out the detention of applicants
in accordance with Article 208 CCP Ukraine,
i.e. without the court’s permission.
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It should be noted that under Article 29 of
the Constitution of Ukraine no one can be
arrested or held in custody other than by
the reasoned decision of the court and only
on grounds and in the manner prescribed
by law. Similar rules, stipulated in Articles
207 and 208 of the CPC of Ukraine, accord-
ing to which the authorized officer shall
have the right without ruling investigating
judge to detain a person suspected in a
crime that took place recently.

However, observations show that mem-
bers of the SBU, the Prosecutor General of
Ukraine, and State Affairs of Ukraine in the
city of Kyiv widely used the practice of de-
taining people without approval of the rul-
ing investigating judge specifically in those
cases where they talked about the crimes
committed by them a few months or even
a few years before their arrest.

Thus, we can state that law enforcement
officials admit outright violation of Article
29 of the Constitution of Ukraine and Ar-
ticle 208 of the CCP of Ukraine. Addition-
ally, investigative judges under Article 3
of the CPC of Ukraine intended to exercise
judicial control over observance of rights,
freedoms and interests of individuals in
criminal proceedings do not perform their
duties and responsibilities fully as outlined
in this Code and, when considering appli-
cations of investigators and prosecutors on
taking a detainee into custody, they do not
investigate the above circumstances and,
by doing so, they urge law enforcement of-
ficers to further abuse their authority and
violate the procedural rights of detainees.

In 2014, citizens’ petitions continued to be
related to mistreatment of citizens’ rights
to protection during detention by police,
namely, skipping the procedure of inform-
ing local centres of free secondary legal aid

about persons’ detention; not providing op-
portunities for a detainee to immediately
report their detention and location to close
relatives, family members or others; avoid-
ing information on the person’s right to le-
gal counsel and the right to meet him before
the first questioning; declination to the de-
nial of a defence counsel; no explanation or
right of appeal to the court decision on de-
tention; improper registration time of actual
detention, which results in a person being
held longer without a court decision than
that stipulated under current legislation.

In addition, through citizens' petitions it be-
came obvious that to date the police have a
number of practices for abusing the status
of a witness during preliminary investiga-
tion. Whereas under Article 303 of the CCP
of Ukraine witnesses are not entitled to ap-
peal against their decisions, actions, and
inaction during the preliminary investiga-
tion of the criminal proceedings, the inves-
tigating body benefits from involvement
of the person as a witness and persuades
him/her to participate in the desired coop-
eration. Later, at the end of the preliminary
investigation, the witness is declared to be
suspected of having committed a criminal
offence and in a very short time the indict-
ment against this person is transmitted to
the court therefore allowing intentional
violation of the right to protection of the
indicated participant in the criminal pro-
ceedings.

Information was also provided on citizens’
petitions concerning unjustified extension
of their detention during the preliminary
investigation and also concerning the ‘au-
tomatic’ extension of detention after the
indictment to the court.

As practice shows, the investigator or pros-
ecutor, in contravention of Articles 177, 183



of the CPC of Ukraine provides petitions to
the Court about the need for the person’s
custody or request for an extension of his/
her detention with minimal justifications,
which usually only refers to the severity of
the crime the person is suspected of com-
mitting and its possible influence on wit-
nesses or victims.

However, petitions are worthy of special at-
tention, which raise the question about the
extension of the detention of the accused
in the period from the date of the indict-
ment act to the court and before the date
of the preparatory court session, because
quite often there are cases where the de-
tention period set by the preliminary rul-
ing investigator judge expires during this
period.

Under Article 315 of the CCP of Ukraine
during the preparatory court session the
court, at the request of the participants of
the proceedings, may choose, change, or
cancel measures to secure criminal pro-
ceedings, including a preventive measure
chosen in reference to the detainee; in the
absence of such applications measures to
secure criminal proceedings, chosen dur-
ing the preliminary investigation, are con-
sidered to be prolonged.

The court practice has developed in such a
way that during the above mentioned pe-
riod the judge usually does not consider
the extension of the detention of the ac-
cused, despite the expiration of the terms
of his detention according to the latest
ruling by the investigating judge. This
practice has caused the emergence of the
decision of the European Court of Human
Rights from 09 October 2014 as in the case
of Chanyev vs. Ukraine, in which the Court
came to the conclusion that the new Code
of Ukraine clearly and justly does not set-

The right to judicial protection

tle the issue of detention of the accused in
custody in the aftermath of completion of
the pre-trial investigation and pending tri-
al, which allows the continuation of hold-
ing the person in custody without a court
order for a period of the next two months.
In this regard, the Court found violations
by Ukraine of Article 5 § 1 of the Conven-
tion of the Protection of Human Rights
and Fundamental Freedoms.

As a rule, in order to implement the speci-
fied decision by the European Court of Hu-
man Rights, the amendments to Article 315
of the CCP of Ukraine should take place as
soon as possible in order to avoid the am-
biguous interpretation and unequal appli-
cation of the Code of Ukraine in the future,
which regulate the issues of detention of
the accused.

Everyone knows that the current Code of
Ukraine introduced a more humane ap-
proach to the question of a preventive
measure in the form of detention. Under
the provisions of this Code the issue should
be considered by the court every two
months, irrespective of petitions of the par-
ticipants of the criminal proceedings.

As the Commissioner continues to receive
hundreds of complaints from persons
against whom criminal proceedings con-
tinue to be subject to the Code of Ukraine
of 1960, in February 2015 the Commission-
er submitted a proposal to the Parliamen-
tary Committee on Human Rights, National
Minorities and International Relations to
amend paragraph 12 Title XI ‘Transitional
Provisions’ of the Code of Ukraine in 2012 in
the new part of conducting criminal cases
referred to court after the abolition of ap-
peal or cassation decisions taken in these
criminal cases, in the order as established
by the CCP of Ukraine of 2012.
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In addition, the Commissioner continues to
receive complaints from prisoners who are
already serving sentences or from persons
sentenced to life imprisonment. In their
petitions these persons report violations of
the law that were committed during their
arrests, illegal methods of investigation and
other essential infringement of procedural
law which then, during the trial, were not
taken into account neither by the court of
the first instance, nor by the courts of high-
er instances. The study of these claims con-
firms the likelihood of violations of national
law enforcement and judicial authorities of
the rights and freedoms embodied in the
Convention for the Protection of Human
Rights and Fundamental Freedoms.

In connection with this, in April 2014, the
Commissioner appealed to the Parliamen-
tary Committee on Human Rights, National
Minorities and Interethnical Relations with
proposal to adopt the draft law ‘On Amend-
ments to Certain Legislative Acts to Expand
the Grounds for Review of Judicial Resolu-
tions in Criminal Proceedings of the Highest
Specialized Court of Ukraine for Civil and
Criminal Cases and/or the Supreme Court
of Ukraine! The main objective and pur-
pose of this bill is to establish a mechanism
to ensure the review of judicial decisions
of criminal matters, during the adoption of
which the human rights and fundamental
freedoms were violated due to the viola-
tion of substantive or procedural law.

This mechanism lies in empowering the
Commissioner to appeal with the appro-
priate application to the High Specialized
Court of Ukraine for Civil and Criminal Cas-
es or to the Supreme Court of Ukraine with
the application for reviewing of sentences
in criminal proceedings and decisions on
the application of compulsory measures of
a medical nature after viewing them in cas-

sation order, in cases and the order estab-
lished by law.

It should be noted that in 2014 the Com-
missioner did not remain indifferent to
those problematic issues that have arisen
in criminal proceedings in connection with
the temporary occupation by the Russian
Federation of the Autonomous Republic of
Crimea and upholding of the Anti-terrorist
Operation (ATO) in the Donetsk and Lugan-
sk regions.

Laws of Ukraine ‘On ensuring the Rights
and Freedoms of Citizens and Legal Re-
gime in the Temporarily Occupied Terri-
tory of Ukraine, dated 15 April 2014 and
‘On administration of justice and criminal
proceedings in connection with the anti-
terrorist operation’ from 12 August 2014
outline that the criminal cases that are leg-
ible in the court proceedings in Crimea,
Donetsk and Lugansk regions, should be
transferred to the courts in other areas to
continue their review.

However, in practice such transfer of cases
did not take place, resulting in a stream of
petitions to the Commissioner on the viola-
tion by the judicial authorities of these re-
gions of their rights to liberty, the right to
participate in the criminal proceedings, the
right to trial of criminal proceedings within
a reasonable time, the right to appellate
and cassation appeal of court decisions
taken by these courts.

Unfortunately, all the meetings and ap-
peals of the Commissioner to state bodies
and institutions whose remit is to resolve
the earlier mentioned issues did not find
an effective response and, therefore the
Commissioner now has to take its own
measures, including at a legislative level,
to speed up the renovation of procedural



rights of the aforementioned persons.

Adoption of the new Code of Ukraine is
one of the most important steps towards
reformation of the criminal justice system
in Ukraine. However, since the Code en-
tered into force, another essential question
arose, as to whether the CPC of Ukraine
presupposes enough measures in 2012
and whether they are effective to avoid and
prevent violations of rights and freedoms
of any participant of criminal proceedings.

In this regard, with the support of the
United Nations Development Programme
in Ukraine (UNDP), the Council of Europe’s
project ‘Support for the Reform of Criminal
Justice in Ukraine; funded by the Govern-
ment of Denmark and the US Department
of Justice and the US Embassy in Ukraine,
the Commissioner initiated a pilot project
‘Monitoring the Implementation of the
New Criminal Procedure Code of Ukraine’

Monitoring was carried out in the courts
of first and appeal instances in the city of
Kyiv in the period from July 2014 to Janu-
ary 2015 respectively. Currently, the results
of this monitoring are being processed and
will be presented in a separate report of
the Commissioner. After these results, the
study will also be decided on the feasibility
of its implementation in other regions.

In addition to complaints related to crimi-
nal proceedings in 2014 there continued
to be complaints of violations of reason-
able trial time in civil and administrative
cases on violations of the right to adequate
enforcement of judgments and so on. The
inspections found that the complaints ap-
peared for the same reasons, which are em-
phasized in the annual report of 2012 and
for 2013, namely owing to the excessive
workload of judges, shortage of judges, in-

The right to judicial protection

adequate financial and staff inefficiency in
courts. The same problems continue to oc-
cur in the state executive service.

Thus, the practice continues to certify that
the above violations in civil and administra-
tive cases continue to be systemic. These
violations are the result of many factors
which are of economic and legal domains.
Unfortunately, the government does not
use any measures to address these issues,
despite sizeable losses in the annual state
budget of Ukraine due to the implementa-
tion of rulings of the European Court of Hu-
man Rights against Ukraine.
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THE RIGHT TO FREEDOM OF PEACEFUL

V|

In 2014, legal regulation of freedom of
assembly did not undergo any changes
compared to previous years. Normative
legal acts that regulate national organi-
zation and holding of peaceful assembly
and establish responsibility for violations
in this area are the Constitution of Ukraine,
the Code of Ukraine on Administrative Of-
fences, the Criminal Code of Ukraine, a
separate section of the Code of the Ad-
ministrative Procedure of Ukraine and also
the Decision of the Constitutional Court of
Ukraine, dated 19 April 2001 No. 4-rp/2001
in case No. 1-30/2001 of the constitutional
petition of the Ministry of Internal Affairs
of Ukraine concerning official interpreta-
tion of the provisions of Article 39 of the
Constitution of Ukraine on early notifica-
tion of executive authorities or local au-
thorities about upholding meetings, ral-
lies, marches and demonstrations (the
case of prior notification of peaceful as-
sembly).

The right to peaceful assembly is also guar-
anteed by Article 11 of the European Con-
vention on Human Rights and Fundamen-
tal Freedoms, which is part of national law
in accordance with Article 9 of the Consti-
tution of Ukraine.

Article 39 of the Constitution of Ukraine
guarantees the right to assemble peace-
fully without arms and to hold meetings,
rallies, and demonstrations, of which ex-
ecutive authorities or local authorities are
informed beforehand.

Restrictions on realization of this right may
be established by the court in accordance
with the law and only in the interests of na-
tional security and public order, prevention
of disorder or crime, for the protection of
public health or the rights and freedoms of
others.

Currently there is not even a registered
draft basic law that would regulate the or-
ganization and holding of peaceful assem-
blies of citizens. The lack of such a law leads
to filling the legal vacuum with regulation
acts by local authorities to unjustified ban
of peaceful assemblies by administrative
courts, to administrative liability of partici-
pants of assembly, violations of various hu-
man rights by law enforcement agencies,
to establish different kinds of restrictions
on peaceful assembly by local authorities
and improper application of Decree No.
9306 of the Presidium of the Supreme So-
viet of the USSR, dated 28 July 1988 ‘On
the Procedure for Organizing and Holding
Meetings, Rallies, Marches and Demonstra-
tions in the USSR

In fact, today, each legal act does not re-
quire from the state the implementation
of positive obligations relating to assembly
members, primarily as it concerns the guar-
antee of their safety and protection of other
people and their properties. Failure to com-
ply with these obligations by the state, un-
fortunately, is a widespread phenomenon,
which is, according to the European Court
and in accordance with Article 11 of the



European Convention on Human Rights, a
direct violation of freedom of peaceful as-
sembly.

It should be noted that the enforcement
of the freedom of peaceful assembly, the
prosecution of officials guilty of the illegal
suspension of protests and beating mem-
bers of these protests were one of the main
requirements of the Revolution of Dignity
(November 2013 - February 2014).

The absence of a law that would guaran-
tee the protection of peaceful assembly
lerads and will continue to lead to further
separate regulation of this guarantee and
utilization by the local government of De-
cree No. 9306-XI of the Presidium of the
Supreme Soviet of the USSR, dated 28 July
1988. Cancellation of such orders does not
guarantee that the next local government
documents that restrict the participants of
peaceful assembly wouldn’t be eapproved.

Analysing judicial practice in cases of
peaceful assembly in 2014, we can confi-
dently state that the situation has genuine-
ly improved as compared to previous pe-
riods, particularly in terms of reducing the
number of injunctions themselves and im-
provements of the motivation of approved
adjudications. In this context it should be
noted that the quantitative and qualitative
improvements started since President Ya-
nukovych’s removal from power.

However, the negative trends concerning
bans on peaceful assembly are preserved
without proper verification of the question
as to whether such a ban is necessary in a
democratic society.

In 2014, administrative courts of the first in-
stance considered 113 cases of restrictions
on the right to peaceful assembly (accord-

The right to freedom of peaceful assembly

ing to YERDR), of which 90 cases were par-
tially or fully satisfied, or 79.65%.

It can be argued that despite the changes
that have occurred recently in the state the
percentage of the claim of restrictions on
the right to peaceful assembly, as a whole,
remained almost unchanged.

At the same time, in 2014, a number of
lawsuits about restrictions on freedom of
assembly by local authorities was reduced
(113 against 253 in 2013).

Many of the claims on a restriction of free-
dom of assembly and freedom of assembly
injunctionsin 2014, as in 2013, were record-
ed in the Kharkiv Region, with 25 (22.5%)
claims of all of them satisfied. Compared to
2013 the number of claims on restrictions
and bans on rallies and demonstrations in
Odessa Region has increased rapidly- 23
(20.7%) complaints, 21 of which (91.3%)
were satisfied.

Meanwhile, in many regions (city of Kyiv,
Kyiv, Vinnytsia, Volyn, Zhytomyr, lvano-
Frankivsk, Kirovograd, Rivne, Ternopil,
Khmelnytsky, Cherkasy, Chernivtsi, Cherni-
hiv regions), since March 2014, local au-
thorities have not complained about re-
strictions on freedom of assembly. In Lviv,
Dnipropetrovsk and Sumy regions such
claims were rejected by the courts.

The report of the European Committee for
the Prevention of Torture (CPT) of February
2014 outlined that the greatest concern to
the committee is the fact that most em-
ployees of the ‘Berkut’ Special Forces and
employees of internal troops did not have
identification numbers on their helmets.
The Code of Conduct for officials of Law
Enforcement (UN General Assembly, 17
December 1979), Declaration on the Police
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(Parliamentary Assembly of the Council of
Europe, 1979), European Code of Police
Ethics (Committee of Ministers, 19 Septem-
ber 2001) reflected a number of interna-
tional obligations relating to human rights
and fundamental freedoms in the activities
of law enforcement agencies that Ukraine
voluntarily took over.

The Special Report of the Commissioner
on violations of human rights during the
events that took place in Ukraine between
21 November 2013 and 22 February 2014
contained recommendations for the Parlia-
ment of Ukraine, in particular, to amend the
Law of Ukraine‘On the Police’as regards the
provision for marking police officers who
serve in uniforms with individual markings
and establishing clear rules for usage of
special tools.

The Bill on Amendments to the Law of
Ukraine ‘On the Police’ (introduction of spe-
cial police markings identifying the person
using helmets and other means of personal
protection) has not been passed.

Establishment of a mechanism of personal
identification of police officers that are
involved in ensuring public order during
peaceful measures will enable citizens to
easily identify, remember and record us-
ing data devices the police officer in case
of possible misconduct from his or her part,
or when the officer does not want to intro-
duce himself or present his or her official
identification.

In order to create conditions for the free
exercise of freedom of peaceful assembly
in Ukraine in accordance with Article 39
of the Constitution of Ukraine, Article 21
of the International Covenant on Civil and
Political Rights, article 15 of the Conven-
tion on the Rights of the Child, Article 11

of the European Convention on Human
Rights Guidelines, main guidance of OSCE
on freedom of assembly, the OSCE/ODIHR
and the Venice Commission of the Council
of Europe it should be urgently considered
and adopted a law which should protect
participants and organizers of peaceful as-
sembly, as well as:

«  Establish a procedure under which
peaceful assembly requires notifica-
tion rather than permission in order to
be held;

«  Prohibit restrictions of rallies, demon-
strations, pickets, and other peaceful
assemblies, imposed by local govern-
ment authorities;

«  Allow spontaneous peaceful assembly,
as citizens should be able to instantly
react to violations of their rights or in-
terests;

«  Secure the right and the duty to coun-
ter assembly and the obligations of
authorities and the police to prevent
clashes and to ensure the safety of par-
ticipants of counter assembly;

+ To establish a clear and comprehen-
sive list of reasons for which the courts
may restrict peaceful assembly. Such
restrictions may be applied only by
the court and only in exceptional cases
and only when they are necessary in a
democratic society;

+  Allow the holding of peaceful assem-
blies everywhere except in certain
places (e.g., runways, nuclear facilities
and other facilities of increased risk),
the list of which is clearly defined and
comprehensive;



Generalized

To establish the procedure of me-
diation - oblige authorities to consult
and negotiate with the organizers of
peaceful assembly to address issues
which will be addressed by the peace-
ful assembly;

Set the minimum period of notice of a
peaceful assembly;

Guarantee clearly that failure to pro-
vide notification is not ground for pro-
hibiting a peaceful assembly;

To ensure the right to appeal against
injunctions on peaceful assembly;

Protect against administrative and
criminal liability of the organizers and
participants of peaceful assembly;

Establish liability for officials for vio-
lation of the freedom of peaceful as-
sembly.

recommendations by the

Ukrainian MIA:

1)

2)

Develop with the participation of a
wide range of public representatives
and approve by the order of the Minis-
try for Internal Affairs of Ukraine with a
registration in the Ministry of Justice of
Ukraine of an instruction on ensuring
the order during peaceful assemblies
and events. Instruction should take
into account the judgments of the Eu-
ropean Court of Human Rights and the
Guidelines on Freedom of Assembly of
the OSCE/ODIHR.

Update the number of differentiated
statistics maintained on conducted
peaceful assemblies and their mem-
bers. To maintain the statistics, develop

3)

4)

The right to freedom of peaceful assembly

an effective and unified methodology
for data collection and generalization.
Maintain separate statistics for events
(concerts, festivals, promotions, sport-
ing events etc.) and assemblies guaran-
teed by Article 39 of the Constitution of
Ukraine.

Introduce statistical assessment of use
of force by members of the Ministry for
Internal Affairs of Ukraine for meetings
and number of detainees participating
in the assembly.

In accordance with the decisions of
the ECHR in the cases ‘Vyerentsov
vs. Ukraine’ and ‘Shmushkovych vs.
Ukraine) not ot detain persons for vio-
lation of the organization and holding
of peaceful assembly (Art. 1851 CAO)
and not to qualify as malicious insubor-
dination to the legitimate requirement
of a law enforcement officer (Art. 185
CAO), refusal of the organizers, partici-
pants of peaceful assembly and third
parties to observe the order of organi-
zation and holding of a peaceful as-
sembly.

5) To ensure the safety of the organizers

and participants of any assembly, in-
cluding contra assembly and sponta-
neous assemblies, regardless of their
political positions. Particular attention
is to be paid to the security of peace-
ful assembly, which previously led to a
sharp rejection by the majority of the
population
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STATISTICAL INFORMATION ON PETITIONS TO
RAINIAN PARLIAMENT COMMISSIONER
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30415

petitions

197
MPs of Ukraine

12910

12924 Petitions
citizens of Ukraine, registered
foreigners, stateless
persons 1 3 583
Individual Collective
petitions petitions
4496 1779
by phone during personal
appointments
Oral
petitions /
signed
24140

persons



Statistical information

Types of violated rights by written petitons
to the Commissioner for Human Rights, 2014

equality of rights and freedoms

special measures for the equality of
women and men

the inherent right to life
the right to respect for dignity

the right to liberty and
security

the right to inviolability
of the home

right to inviolability of
possessions

freedom from interference in
private and family life

the right to citizenship

freedom of movement

the right to judicial protection of
human and civil rights and freedoms

the right to appeal

right to compensation
of damage

freedom from rights’
violations by law enforcement
officers

the rights of persons deprived
of their liberty

the right to observance of regime in
places of detention

Human Rights in the Armed Forces of
Ukraine and other military forma-
tions established under the law

right to legal assistance
abuse of authority
by officials

freedom from corruption
of officials
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the right to freedom of opinion and

expression 09 POLITICAL RIGHTS
right to peaceful meetings,
demonstrations etc. 1 068
the right of access to public
information

500

ownership right
the right to receive money
the right to inheritance

the right to land

the right of consumers to quality
and safe products and services

labour rights
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the right to social protection

the right to an adequate standard
of living for oneself and one’s family
(food, clothing, shelter)

SOCIAL RIGHTS

3747

the right to a pension

the right to housing
the right to health protection,

medical care and medical 977
insurance
the right to education
cultural rights
J
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